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PHPRUDQGXP�RI�ODZ�LQ�RSSRVLWLRQ�WR�'HIHQGDQWV¶�0RWLRQ�WR�([FOXGH�WKH�([SHUW�7HVWLPRQ\�RI�
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'HIHQGDQWV�VHHN�WR�SUHFOXGH�WKH�WHVWLPRQ\�RI�'DYLG�&��+LQPDQ��DQ�H[SHUW�LQ�HPHUJLQJ�

PDUNHW�GHEW�VHFXULWLHV���0U��+LQPDQ�LV�TXDOLILHG�WR�RIIHU�H[SHUW�WHVWLPRQ\�UHJDUGLQJ�����ZKHWKHU�

LQVWLWXWLRQDO�LQYHVWRUV�ZHUH�RU�VKRXOG�KDYH�EHHQ�DZDUH�RI�WKH�LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH�

�����1RWHV�DW�WKH�WLPH�RI�WKH�([FKDQJH�2IIHU������ZKHWKHU�3'96$�ZDV�HQULFKHG�E\�WKH�

([FKDQJH�2IIHU��DQG�����ZKHWKHU�DQ\�VXFK�HQULFKPHQW�FDPH�DW�WKH�H[SHQVH�RI�WKH������

1RWHKROGHUV���'HIHQGDQWV�GR�QRW�GLVSXWH�0U��+LQPDQ¶V�TXDOLILFDWLRQV���5DWKHU��WKH\�FODLP�WKDW�KLV�

WHVWLPRQ\�LV�LUUHOHYDQW�DQG�XQUHOLDEOH���'HIHQGDQWV�DUH�ZURQJ�RQ�ERWK�FRXQWV��DQG�WKHLU�REMHFWLRQV�

WR�0U��+LQPDQ¶V�WHVWLPRQ\�JR�WR�LWV�ZHLJKW��LI�DQ\WKLQJ���QRW�LWV�DGPLVVLELOLW\����

0U��+LQPDQ¶V�RSLQLRQ�WKDW�VRSKLVWLFDWHG�LQVWLWXWLRQDO�LQYHVWRUV²ZKR�PDNH�XS�WKH�

PDMRULW\�RI�EHQHILFLDO�KROGHUV�RI�WKH������1RWHV²ZHUH�RU�VKRXOG�KDYH�EHHQ�DZDUH�RI�WKH�ULVN�

WKDW�WKH������1RWHV�7UDQVDFWLRQ�'RFXPHQWV��DQG�HVSHFLDOO\�WKH�3OHGJH��ZRXOG�EH�GHHPHG�LQYDOLG�

LV�GLUHFWO\�UHOHYDQW�WR�ZKHWKHU�WKH������1RWHKROGHUV�FRXOG�KDYH�UHDVRQDEO\�UHOLHG�RQ�DQ\�

VWDWHPHQWV�E\�WKH�0DGXUR�FRQWUROOHG�ERDUG�RI�3'96$�RU�LWV�DJHQWV�UHJDUGLQJ�WKH�SXUSRUWHG�

YDOLGLW\�RI�WKH�1RWHV���'HIHQGDQWV�KDYH�SXW�WKHLU�SXUSRUWHG�UHOLDQFH�VTXDUHO\�DW�LVVXH�E\�UDLVLQJ�

DIILUPDWLYH�GHIHQVHV�DQG�FRXQWHUFODLPV�WKDW�UHTXLUH�D�VKRZLQJ�RI�UHDVRQDEOH�UHOLDQFH�WR�VXFFHHG���

7KH\�FDQQRW�QRZ�FODLP�WKDW�HYLGHQFH�WKDW�EHDUV�XSRQ�WKDW�UHOLDQFH�LV�LUUHOHYDQW���'HIHQGDQWV�DOVR�

�������������������������������������������������
��8QOHVV�RWKHUZLVH�GHILQHG�KHUHLQ��FDSLWDOL]HG�WHUPV�VKDOO�KDYH�WKH�PHDQLQJ�DVFULEHG�WR�WKHP�LQ�3ODLQWLIIV¶�
0HPRUDQGXP�RI�/DZ�LQ�6XSSRUW�RI�3ODLQWLIIV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��'NW��1R��������'HIHQGDQWV¶�RSHQLQJ�
EULHI�LQ�VXSSRUW�RI�WKHLU�0RWLRQ�WR�([FOXGH�WKH�([SHUW�7HVWLPRQ\�RI�'DYLG�&��+LQPDQ��ILOHG�-XQH�����������LV�
KHUHDIWHU�UHIHUUHG�WR�DV�³'2%�´���'NW��1R���������'HIHQGDQWV¶�0HPRUDQGXP�RI�/DZ�LQ�6XSSRUW�RI�'HIHQGDQWV�DQG�
&RXQWHUFODLP�3ODLQWLIIV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��ILOHG�-XQH�����������LV�KHUHDIWHU�UHIHUUHG�WR�DV�³'06-�´��
�'NW��1R�����������
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DVVHUW�D�FRXQWHUFODLP�IRU�XQMXVW�HQULFKPHQW��DUJXLQJ�WKDW�3ODLQWLIIV�KDYH�EHHQ�HQULFKHG�E\�WKH�

([FKDQJH�EHFDXVH�3'96$�DQG�3'96$�3HWUyOHR�ZHUH�UHOLHYHG�RI�WKHLU�FRQWUDFWXDO�REOLJDWLRQV�WR�

SD\�WKH������1RWHV��DQG�EHFDXVH�3'9�+ROGLQJ�VRPHKRZ�EHQHILWWHG�IURP�LWV�SDUHQW�EHLQJ�

UHOLHYHG�RI�WKHVH�REOLJDWLRQV���'HIHQGDQWV�FRQWHQG�WKDW�VXFK�HQULFKPHQW�FDPH�DW�WKH�H[SHQVH�RI�

WKH������1RWHKROGHUV���0U��+LQPDQ¶V�WHVWLPRQ\�JRHV�WR�WKH�KHDUW�RI�WKH�XQMXVW�HQULFKPHQW�

FRXQWHUFODLP��DQG�WKXV�LV�HQWLUHO\�UHOHYDQW�����

'HIHQGDQWV�DWWHPSW�WR�FRQWHVW�WKH�UHOLDELOLW\�RI�0U��+LQPDQ¶V�RSLQLRQV�UHJDUGLQJ�

LQYDOLGLW\�ULVN�E\�DUJXLQJ�����WKDW�KLV�GHILQLWLRQ�RI�³µLQYDOLGLW\�ULVN¶�������FRQIODWHV�VHYHUDO�

GLIIHUHQW�ULVNV�´��'2%�DW���������WKDW�KH�LPSHUPLVVLEO\�³FKHUU\�SLFN>HG@´�WKH�PDUNHW�FRPPHQWDU\�

XSRQ�ZKLFK�KH�UHOLHG�FRQFHUQLQJ�WKH�LQYDOLGLW\�ULVN���Id��DW�����DQG�����WKDW�KH�IDLOHG�WR�UXOH�RXW�

SRWHQWLDO�DOWHUQDWLYH�FDXVHV�IRU�WKH�GHSUHVVHG�SULFLQJ�RI�WKH������1RWHV��)LWFK¶V�UHFRYHU\�UDWLQJ��

DQG�LQYHVWRUV¶�WHSLG�UHVSRQVH�WR�WKH�([FKDQJH�2IIHU����Id��DW���±������7KHVH�DUJXPHQWV�DUH�

ZLWKRXW�PHULW���

7R�EHJLQ�ZLWK��0U��+LQPDQ¶V�GHILQLWLRQ�RI�³LQYDOLGLW\�ULVN´�UHIHUV�VSHFLILFDOO\�WR�WKH�ULVN�

WKDW�WKH�3OHGJH�ZRXOG�EH�GHHPHG�LQYDOLG���'HIHQGDQWV�TXLEEOH�WKDW�WKLV�GHILQLWLRQ²DQG�0U��

+LQPDQ¶V�DQDO\VLV²LPSHUPLVVLEO\�FRQIODWHV�D�legal�ULVN�WKDW�WKH�3OHGJH�ZRXOG�EH�GHHPHG�

LQYDOLG�ZLWK�D�political�ULVN�WKDW�WKH�9HQH]XHODQ�JRYHUQPHQW�ZRXOG�UHSXGLDWH�LWV�REOLJDWLRQV�

XQGHU�WKH������1RWHV���%XW�D�OHJDO�FKDOOHQJH�WR�WKH�YDOLGLW\�RI�WKH�3OHGJH�DQG�WKH������1RWHV�

7UDQVDFWLRQ�FRXOG�RQO\�DULVH�LI�WKH�RSSRVLWLRQ�SDUW\�FDPH�WR�SRZHU�LQ�9HQH]XHOD��DV�LW�GLG���VLQFH�

WKH�DXWKRULWDULDQ�0DGXUR�UHJLPH�SDLG�QR�UHJDUG�WR�WKH�1DWLRQDO�$VVHPEO\¶V�FRQVWLWXWLRQDO�

RYHUVLJKW�SRZHU�RYHU�QDWLRQDO�SXEOLF�LQWHUHVW�FRQWUDFWV���7KXV��WKH�SROLWLFDO�DQG�OHJDO�ULVNV�RI�

LQYDOLGLW\�DUH�LQH[WULFDEO\�LQWHUWZLQHG���'HIHQGDQWV¶�FRQWHQWLRQ�WKDW�0U��+LQPDQ¶V�IDLOXUH�WR�

VHSDUDWH�WKHVH�ULVNV�UHQGHUV�KLV�RSLQLRQ�LQDGPLVVLEOH�LV�QRWKLQJ�PRUH�WKDQ�DQ�LOORJLFDO�VHPDQWLF�
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GLVWLQFWLRQ���(YHQ�'HIHQGDQWV¶�RZQ�HFRQRPLF�H[SHUW��$UWXUR�3RU]HFDQVNL��UHFRJQL]HG�WKDW�³WKH�

YDOLGLW\�RI�VRPH�>RI�9HQH]XHOD¶V@�GHEWV�FRXOG�EH�FKDOOHQJHG��HVSHFLDOO\�E\�DQ�HYHQWXDO�VXFFHVVRU�

JRYHUQPHQW��EHFDXVH�QRW�DOO�UHFHLYHG�SURSHU�DXWKRUL]DWLRQ��H�J���IURP�WKH�1DWLRQDO�$VVHPEO\��´��

�+LQPDQ�5HEXWWDO�5HSRUW����������

'HIHQGDQWV¶�DVVHUWLRQ�WKDW�0U��+LQPDQ�VHOHFWLYHO\�TXRWHV�SXEOLF�FRPPHQWDU\�DQG�PDUNHW�

DQDO\VLV�FRQFHUQLQJ�WKH�LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH������1RWHV�OLNHZLVH�IDOOV�IODW���0U��

+LQPDQ�RSLQHV�WKDW��EDVHG�RQ�KLV�H[WHQVLYH�H[SHULHQFH�ZLWK�HPHUJLQJ�PDUNHW�GHEW�LQVWUXPHQWV��

WKH�ERG\�RI�LQIRUPDWLRQ�WKDW�ZDV�DYDLODEOH�WR�LQYHVWRUV²LQFOXGLQJ�FRQWHPSRUDQHRXV�UHVROXWLRQV�

IURP�WKH�1DWLRQDO�$VVHPEO\�LWVHOI�DQG�SLHFHV�DXWKRUHG�E\�UHSXWDEOH�DQG�FORVHO\�IROORZHG�

DQDO\VWV²ZDV�VXIILFLHQW�WR�SXW�VRSKLVWLFDWHG�LQYHVWRUV�RQ�QRWLFH�RI�WKH�LQYDOLGLW\�ULVN���0U��

+LQPDQ�DOVR�FRQVLGHUHG�FRQWHPSRUDQHRXV�HPDLOV�IURP�VRPH�RI�WKH�ODUJHVW�KROGHUV�RI�WKH������

1RWHV��LQFOXGLQJ�$VKPRUH�DQG�%ODFNURFN��WKDW�GHPRQVWUDWH�WKDW�WKH�LQYHVWRUV�UHFHLYHG��DQG�WKXV�

ZHUH�DZDUH�RI��WKH�YHU\�VDPH�SXEOLF�FRPPHQWDU\�DQG�PDUNHW�DQDO\VHV�WKDW�0U��+LQPDQ�

H[DPLQHG���,Q�IDFW��WKH�UHFRUG�GHPRQVWUDWHV�WKDW�DW�OHDVW�RQH�RI�WKHVH�LQYHVWRUV��$VKPRUH��

FRQVLGHUHG�WKH�LQYDOLGLW\�ULVN�VR�VLJQLILFDQW�WKDW�LW�FRQGXFWHG�LWV�RZQ�OHJDO�DQDO\VLV�RI�WKH������

1RWHV�JHQHUDOO\�DQG�WKH�HQIRUFHDELOLW\�RI�WKH�&,7*2�&ROODWHUDO�LQ�SDUWLFXODU����

(TXDOO\�VSHFLRXV�LV�'HIHQGDQWV¶�DUJXPHQW�WKDW�0U��+LQPDQ¶V�RSLQLRQ�WKDW�LQYDOLGLW\�ULVN�

ZDV�RQH�IDFWRU�WKDW�LPSDFWHG�WKH�SULFH�RI�WKH������1RWHV�RU�OHG�WR�LQYHVWRUV¶�WHSLG�UHVSRQVH�WR�WKH�

([FKDQJH�2IIHU�LV�LQDGPLVVLEOH�EHFDXVH�KH�IDLOHG�WR�UXOH�RXW�HYHU\�RWKHU�SRVVLEOH�IDFWRU���0U��

+LQPDQ�ZDV�QRW�UHWDLQHG�DV�D�FDXVDWLRQ�H[SHUW��DQG�LQ�DQ\�HYHQW��KH�FRQVLGHUHG��DQG�GLVPLVVHG��

WKH�SRWHQWLDO�LPSDFW�RI�WKH�8�6��VDQFWLRQV�UHJLPH�RQ�WKH�SULFH�RI�WKH������1RWHV�DQG�LQYHVWRUV¶�

�������������������������������������������������
��³+LQPDQ�5HEXWWDO�5HSRUW´�PHDQV�WKH�([SHUW�5HEXWWDO�5HSRUW�RI�'DYLG�&��+LQPDQ��&)$��GDWHG�$SULO�����������
DWWDFKHG�DV�([KLELW���WR�WKH�'HFODUDWLRQ�RI�0DWWKHZ�)UHLPXWK�ILOHG�KHUHZLWK��
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UHVSRQVH�WR�WKH�([FKDQJH�2IIHU���%XW�HYHQ�LQ�WKH�FRQWH[W�RI�FDXVDWLRQ��D�IDLOXUH�WR�UXOH�RXW�FHUWDLQ�

DOWHUQDWLYH�FDXVHV�GRHV�QRW�UHTXLUH�H[FOXVLRQ�RI�H[SHUW�WHVWLPRQ\��EXW�UDWKHU�JRHV�WR�LWV�ZHLJKW���

'HIHQGDQWV�DOVR�FRQWHQG�WKDW�0U��+LQPDQ¶V�HQULFKPHQW�DQDO\VLV�³LV�EDVHG�RQ�KLV�VD\�VR�

DQG�HPSOR\V�QR�PHWKRGRORJ\�WR�REMHFWLYHO\�HYDOXDWH�RU�TXDQWLI\�WKH�UHODWLYH�EHQHILWV�DQG�FRVWV�WR�

3'96$�XQGHU�WKH�([FKDQJH�2IIHU�´���'2%�DW�������7KLV�DUJXPHQW�LV�XQDYDLOLQJ���0U��+LQPDQ¶V�

HQULFKPHQW�DQDO\VLV�LV�QRW��DV�'HIHQGDQWV�IUDPH�LW��VLPSO\�ipse dixit���5DWKHU��0U��+LQPDQ�

FRPSDUHG�WKH�WHUPV�RI�WKH�([FKDQJH�2IIHU�WR�RWKHU�VRYHUHLJQ�DQG�VWDWH�RZQHG�HQWHUSULVH�GHEW�

H[FKDQJHV��DQG�FRQFOXGHG�WKDW�3'96$�ZDV�QRW�HQULFKHG�EHFDXVH�LW�UHFHLYHG�RQO\�D�UHODWLYHO\�

VKRUW�PDWXULW\�H[WHQVLRQ�RQ�LWV�GHEW�UHSD\PHQW�ZKLOH�EHLQJ�UHTXLUHG�WR�PDNH�VLJQLILFDQWO\�JUHDWHU�

SD\PHQWV�RQ�WKH������1RWHV���7KLV�FRQFOXVLRQ�LV�VXSSRUWHG�QRW�RQO\�E\�0U��+LQPDQ¶V�H[WHQVLYH�

H[SHULHQFH�ZLWK�VRYHUHLJQ�DQG�VWDWH�RZQHG�GHEW�LQVWUXPHQWV��EXW�E\�FRQWHPSRUDQHRXV�PDUNHW�

FRPPHQWDU\�UHJDUGLQJ�WKH�([FKDQJH�2IIHU��DV�ZHOO�DV�VWXGLHV�UHJDUGLQJ�SDUWLFLSDWLRQ�UDWHV�LQ�

VRYHUHLJQ�UHVWUXFWXUHV���,Q�VKRUW��0U��+LQPDQ¶V�PHWKRGRORJ\�LV�UHOLDEOH���6R�WRR�LV�0U��+LQPDQ¶V�

RSLQLRQ�WKDW�H[FKDQJLQJ�QRWHKROGHUV�KDYH�QRW�ORVW�PRQH\�RQ�WKHLU�LQYHVWPHQW��ZKLFK�LV�UHOHYDQW�

WR�DQ�HVVHQWLDO�HOHPHQW�RI�'HIHQGDQWV¶�XQMXVW�HQULFKPHQW�FRXQWHUFODLP²WKDW�DQ\�SXUSRUWHG�

HQULFKPHQW�FDPH�DW�WKH�QRWHKROGHUV¶�H[SHQVH���������������

)RU�WKHVH�UHDVRQV��DQG�LQ�OLJKW�RI�WKH�SUHVXPSWLRQ�RI�DGPLVVLELOLW\�RI�H[SHUW�WHVWLPRQ\�

HPSOR\HG�E\�WKH�6HFRQG�&LUFXLW��HVSHFLDOO\�DW�WKH�VXPPDU\�MXGJPHQW�VWDJH�LQ�D�EHQFK�WULDO���D�

Daubert�KHDULQJ�LV�XQQHFHVVDU\�DQG�'HIHQGDQWV¶�PRWLRQ�VKRXOG�EH�GHQLHG���,I�DQ\WKLQJ��

'HIHQGDQWV¶�DWWHPSWV�WR�DUJXH�ZLWK�0U��+LQPDQ¶V�RSLQLRQV�RQO\�GHPRQVWUDWH�WKDW�WKHLU�PRWLRQ�

VHHNLQJ�VXPPDU\�MXGJPHQW�RQ�WKHLU�DIILUPDWLYH�GHIHQVHV�UHTXLUHV�WKH�UHVROXWLRQ�RI�FRQWHVWHG�IDFW�

LVVXHV�DQG�LW�WRR�VKRXOG�EH�GHQLHG����

�
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$�� 7KH�3DUWLHV¶�&ODLPV��'HIHQVHV��DQG�&RXQWHUFODLPV��

2Q�2FWREHU�����������3ODLQWLIIV�ILOHG�WKHLU�FRPSODLQW�IRU�GHFODUDWRU\�DQG�LQMXQFWLYH�UHOLHI��

DOOHJLQJ�WKDW�WKH�,QGHQWXUH��3OHGJH��DQG������1RWHV�DUH�LQYDOLG��LOOHJDO��QXOO�DQG�YRLG�ab initio��

DQG�WKXV�XQHQIRUFHDEOH����See &RPSO����������±������,Q�UHVSRQVH��'HIHQGDQWV�ILOHG�DQ�$QVZHU�

ZKLFK�LQFOXGHG�D�QXPEHU�RI�DIILUPDWLYH�GHIHQVHV�DQG�FRXQWHUFODLPV���$V�LV�SHUWLQHQW�KHUH��

'HIHQGDQWV�DOOHJH�WKDW�3ODLQWLIIV¶�FODLPV�DUH�EDUUHG�XQGHU�D�QXPEHU�RI�OHJDO�DQG�HTXLWDEOH�

GHIHQVHV�EHFDXVH�³SODLQWLIIV¶�VWDWHPHQWV��FRQGXFW��DQG�RPLVVLRQV�ZHUH�LQWHQGHG�WR�LQGXFH��DQG�

GLG�LQGXFH��UHOLDQFH´�E\�WKH�'HIHQGDQWV�DQG������1RWHKROGHUV��³HDFK�RI�ZKLFK�FKDQJHG�LWV�

SRVLWLRQ�WR�LWV�GHWULPHQW�EDVHG�RQ�LWV�UHOLDQFH�´���'HI��$QV���������������see also id��������������

�³&RXQWHUFODLP�SODLQWLIIV�DQG�������WKH�H[FKDQJLQJ�KROGHUV��DQG�WKH�VXEVHTXHQW�SXUFKDVHUV�RI�WKH�

�����1RWHV�UHDVRQDEO\�UHOLHG´�RQ�3'96$�3HWUyOHR¶V�DQG�3'9�+ROGLQJ¶V�UHSUHVHQWDWLRQV�DQG�

ZDUUDQWLHV�����,Q�SDUWLFXODU��'HIHQGDQWV�FODLP�WKDW�WKH������1RWHKROGHUV¶�UHOLDQFH�RQ�+RJDQ�

/RYHOOV¶�RSLQLRQ�OHWWHUV�SHUWDLQLQJ�WR�WKH������1RWHV�7UDQVDFWLRQ�ZDV�³reasonable�XQGHU�

DSSOLFDEOH�SURIHVVLRQDO�VWDQGDUGV�JRYHUQLQJ�µFORVLQJ�RSLQLRQV>�@¶´���'06-�DW�����HPSKDVLV�

DGGHG�������

'HIHQGDQWV�DOVR�DVVHUW�WKDW�3ODLQWLIIV�KDYH�EHHQ�XQMXVWO\�HQULFKHG�E\�WKH������1RWHV�

7UDQVDFWLRQ�EHFDXVH�3'96$�DQG�3'96$�3HWUyOHR�ZHUH�UHOLHYHG�RI�WKHLU�REOLJDWLRQV�WR�SD\�WKH�

�����1RWHV��D�EHQHILW�WKDW�SXUSRUWHGO\�DOVR�IHOO�WR�3'9�+ROGLQJ��QRWZLWKVWDQGLQJ�WKDW�LW�KDG�

QRWKLQJ�WR�GR�ZLWK�WKH������1RWHV���DQG�WKDW�WKLV�HQULFKPHQW�³FDPH�DW�WKH�H[SHQVH�RI�WKH������

QRWHKROGHUV�´���'HI��$QV.�������±��������

�

�

�

Case 1:19-cv-10023-KPF   Document 170   Filed 07/07/20   Page 9 of 30



�

��

%�� 0U��+LQPDQ¶V�([SHUW�2SLQLRQ��

0U��+LQPDQ�LV�D�ILQDQFLDO�VHUYLFHV�DGYLVRU�ZLWK�PRUH�WKDQ����\HDUV�RI�DVVHW�PDQDJHPHQW�

DQG�ILQDQFH�H[SHULHQFH����+LQPDQ�5HSRUW���������,Q�SDUWLFXODU��0U��+LQPDQ�KDV�³RYHU����\HDUV�RI�

H[SHULHQFH�HYDOXDWLQJ��WUDGLQJ��DQG�PDQDJLQJ�IXQGV�WKDW�LQYHVWHG�LQ�HPHUJLQJ�PDUNHW�GHEW�

VHFXULWLHV��LQFOXGLQJ�VRYHUHLJQ�ERQGV�DQG�ERQGV�LVVXHG�E\�VWDWH�RZQHG�HQWHUSULVHV�´�LQFOXGLQJ�

ERQGV�LVVXHG�E\�3'96$����Id���������$V�DQ�LQVWLWXWLRQDO�GHEW�LQYHVWRU��0U��+LQPDQ�URXWLQHO\�

HYDOXDWHG�ERQGV¶�ULVN�UHWXUQ�WUDGHRIIV����Id���������$V�KH�H[SODLQV��³>L@QYHVWLQJ�LQ�VRYHUHLJQ�

HPHUJLQJ�PDUNHW�GHEW�HQWDLOV�XQLTXH�ULVNV�VXFK�DV�ORVV�GXH�WR�FRUUXSWLRQ�DQG�UHSXGLDWLRQ�WKDW�

RWKHU�ERQG�LQYHVWPHQWV�������W\SLFDOO\�GR�QRW�HQWDLO�´���Id����*LYHQ�WKHVH�XQLTXH�ULVNV��LQVWLWXWLRQDO�

LQYHVWRUV�W\SLFDOO\�UHYLHZ�D�KRVW�RI�LQIRUPDWLRQ�WR�HYDOXDWH�WKH�PHULWV�RI�VRYHUHLJQ�RU�VWDWH�

RZQHG�HQWHUSULVH�HPHUJLQJ�PDUNHW�GHEW�LQYHVWPHQW����Id����,QIRUPDWLRQ�XSRQ�ZKLFK�LQYHVWRUV�UHO\�

LQFOXGHV�PDUNHW�SULFLQJ�GDWD��WKLUG�SDUW\�FUHGLW�UDWLQJ�DJHQF\�UHSRUWV��PDUNHW�FRPPHQWDU\��DQG�

EURNHUDJH�DQDO\VW�UHSRUWV�UHODWHG�WR�WKH�ERQG�RU�FRXQWU\�DW�LVVXH����Id����

3ODLQWLIIV�UHWDLQHG�0U��+LQPDQ�WR�RIIHU�WKUHH�SULQFLSDO�RSLQLRQV�FRQFHUQLQJ������ZKHWKHU��

IURP�WKH�WLPH�WKH�([FKDQJH�2IIHU�ZDV�DQQRXQFHG��LQYHVWRUV�ZRXOG�KDYH�RU�VKRXOG�KDYH�EHHQ�

DZDUH�RI�WKH�LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH������1RWHV������ZKHWKHU�WKH�([FKDQJH�2IIHU�

HQULFKHG�3'96$��DQG�����ZKHWKHU������1RWHKROGHUV�ORVW�PRQH\�DV�D�UHVXOW�RI�WKH�([FKDQJH���

�Id���������

/(*$/�67$1'$5'�

)HGHUDO�5XOH�RI�(YLGHQFH�����DOORZV�IRU�H[SHUW�WHVWLPRQ\�ZKHQ��DPRQJ�RWKHU�WKLQJV��³WKH�

H[SHUW¶V�VFLHQWLILF��WHFKQLFDO��RU�RWKHU�VSHFLDOL]HG�NQRZOHGJH�ZLOO�KHOS�WKH�WULHU�RI�IDFW�WR�

XQGHUVWDQG�WKH�HYLGHQFH�RU�WR�GHWHUPLQH�D�IDFW�LQ�LVVXH>�@´��)HG��5��(YLG��������³,W�LV�D�ZHOO�

�������������������������������������������������
��0U��+LQPDQ¶V�([SHUW�5HSRUW�LV�DWWDFKHG�DV�([KLELW���WR�WKH�'HFODUDWLRQ�RI�0DWWKHZ�)UHLPXWK�ILOHG�KHUHZLWK��
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DFFHSWHG�SULQFLSOH�WKDW�5XOH�����HPERGLHV�D�OLEHUDO�VWDQGDUG�RI�DGPLVVLELOLW\�IRU�H[SHUW�

RSLQLRQV>�@´��Nimely v. City of New York������)��G������������G�&LU����������³,QGHHG��WKH�6HFRQG�

&LUFXLW�KDV�LQVWUXFWHG�WKDW�µDaubert UHLQIRUFHV�WKH�LGHD�WKDW�WKHUH�VKRXOG�EH�D�SUHVXPSWLRQ�RI�

DGPLVVLELOLW\¶´�RI�H[SHUW�WHVWLPRQ\���United States v. Mirilishvili��6�����&5�����&0��������:/�

��������DW����6�'�1�<��)HE�������������TXRWLQJ�Borawick v. Shay�����)��G������������G��&LU��

��������see also )HG��5��(YLG������$GYLVRU\�&RPPLWWHH¶V�QRWH��³>7@KH�UHMHFWLRQ�RI�H[SHUW�

WHVWLPRQ\�LV�WKH�H[FHSWLRQ�UDWKHU�WKDQ�WKH�UXOH�´����,Q�D�EHQFK�WULDO�VXFK�DV�WKLV��³WKH�SUHVXPSWLRQ�

RI�DGPLVVLELOLW\�LV�HYHQ�VWURQJHU´�EHFDXVH�³WKH�&RXUW�LV�WKH�XOWLPDWH�IDFW�ILQGHU�´�DQG�³UDWKHU�WKDQ�

µJDWH�NHHS�H[SHUW�WHVWLPRQ\�IURP�LWVHOI�¶�WKH�&RXUW�FDQ�µWDNH�LQ�WKH�HYLGHQFH�IUHHO\�DQG�VHSDUDWH�

KHOSIXO�FRQFOXVLRQV�IURP�WKH�RQHV�WKDW�DUH�QRW�JURXQGHG�LQ�UHOLDEOH�PHWKRGRORJ\�¶´��Med. Soc’y 

of New York v. UnitedHealth Grp. Inc.��1R�����&9�������-32��������:/����������DW���

�6�'�1�<��0DU�������������TXRWLQJ�720 Lex Acquisition LLC v. Guess? Retail, Inc.��1R����±FY±

������$-1��������:/����������DW�����6�'�1�<��$XJ��������������see also Victoria’s Secret 

Stores Brand Mgmt., Inc. v. Sexy Hair Concepts, LLC���1R�����&LY�������*(/��������:/�

��������DW���Q����6�'�1�<��$SU������������³ZKHUH�D�EHQFK�WULDO�LV�LQ�SURVSHFW��UHVROYLQJ�Daubert�

TXHVWLRQV�DW�D�SUHWULDO�VWDJH�LV�JHQHUDOO\�OHVV�HIILFLHQW�WKDQ�VLPSO\�KHDULQJ�WKH�HYLGHQFH>�@´����

,QGHHG��DV�<RXU�+RQRU�KDV�UHFRJQL]HG��³µLQ�D�EHQFK�WULDO��WKH�ULVN�LV�ZLWK�H[FOXVLRQ�RI�H[SHUW�

WHVWLPRQ\�UDWKHU�WKDQ�ZLWK�LWV�DGPLVVLRQ²LW�LV�H[FOXVLRQ�WKDW�KDV�WKH�SRWHQWLDO�IRU�DQ�LQGHOLEOH�

LPSDFW�RQ�WKH�UHFRUG>�@¶´��In re Trusts Established under the Pooling & Servicing Agreements��

�����8�6��'LVW��/(;,6��������DW����±����6�'�1�<��0DU�������������TXRWLQJ�Joseph S. v. 

Hogan��1R�����&LY�������������8�6��'LVW��/(;,6��������DW����(�'�1�<��-XO\���������������������������������

5XOH�����UHTXLUHV�WKDW�H[SHUW�WHVWLPRQ\�EH�ERWK�UHOHYDQW�DQG�UHOLDEOH���See Daubert v. 

Merrell Dow Pharm., Inc.������8�6��������������������,Q�DVVHVVLQJ�UHOHYDQFH��FRXUWV�ORRN�WR�WKH�
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VWDQGDUGV�RI�5XOH������ZKLFK�SURYLGHV�WKDW�HYLGHQFH�LV�UHOHYDQW�LI�LW�³µKD>V@�DQ\�WHQGHQF\�WR�

PDNH�WKH�H[LVWHQFH�RI�DQ\�IDFW�WKDW�LV�RI�FRQVHTXHQFH�WR�WKH�GHWHUPLQDWLRQ�RI�WKH�DFWLRQ�PRUH�

SUREDEOH�RU�OHVV�SUREDEOH�WKDQ�LW�ZRXOG�EH�ZLWKRXW�WKH�HYLGHQFH�¶´��Campbell ex rel. Campbell v. 

Metro. Prop. and Cas. Ins. Co.������)��G������������G�&LU���������FLWLQJ�)HG��5��(YLG�������

Daubert������8�6��DW��������7KH�EDU�IRU�UHOHYDQFH�LV�QRW�KLJK���5XOH�����³XVHV�D�OHQLHQW�VWDQGDUG�

IRU�UHOHYDQFH���������7R�EH�DGPLVVLEOH��HYLGHQFH�QHHG�RQO\�WR�DOWHU�WKH�SUREDELOLWLHV�RI�D�

SURSRVLWLRQ��LW�QHHG�QRW�VZD\�WKH�EDODQFH�WR�DQ\�SDUWLFXODU�GHJUHH�´����-DFN�%��:HLQVWHLQ�	�

0DUJDUHW�$��%HUJHU��:HLQVWHLQ¶V�)HGHUDO�(YLGHQFH����������>�@>F@�����������

Daubert¶V�³UHOLDELOLW\´�WHVW�UHTXLUHV�RQO\�³µVRPH�H[SODQDWLRQ�DV�WR�KRZ�WKH�H[SHUW�FDPH�WR�

KLV�FRQFOXVLRQ>�@¶´��McBeth v. Porges��1R�����&9�������-0)��������:/����������DW���

�6�'�1�<��1RY�������������TXRWLQJ�Riegel v. Medtronic, Inc.������)��G������������G�&LU�����������

5HOLDELOLW\�³VKRXOG�EH�XQGHUVWRRG�LQ�WKH�FRQWH[W�RI�WKH�µOLEHUDO�WKUXVW¶�RI�WKH�)HGHUDO�5XOHV�RI�

(YLGHQFH��DQG�WKHLU�µJHQHUDO�DSSURDFK�RI�UHOD[LQJ�WKH�WUDGLWLRQDO�EDUULHUV�WR�µRSLQLRQ¶�

WHVWLPRQ\�¶´��United States v. Diakhoumpa������)��6XSS���G�����������6�'�1�<���������TXRWLQJ�

Daubert������8�6��DW��������,Q�DOO�FDVHV��³WKH�WHVW�RI�UHOLDELOLW\�LV�IOH[LEOH�´�DQG�D�GLVWULFW�FRXUW�KDV�

³WKH�VDPH�EURDG�ODWLWXGH�ZKHQ�LW�GHFLGHV�how WR�GHWHUPLQH�UHOLDELOLW\�DV�LW�HQMR\V�LQ�UHVSHFW�WR�LWV�

XOWLPDWH�UHOLDELOLW\�GHWHUPLQDWLRQ�´��Kumho Tire Co. v. Carmichael������8�6����������±����������

�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���see also A.V.E.L.A., Inc. v. Estate of Marilyn Monroe, LLC��

����)��6XSS���G�����������6�'�1�<���������)DLOOD��-����³,W�LV�ZHOO�HVWDEOLVKHG�WKDW�WKH�WULDO�MXGJH�

KDV�EURDG�GLVFUHWLRQ�LQ�WKH�PDWWHU�RI�WKH�DGPLVVLRQ�RU�H[FOXVLRQ�RI�H[SHUW�HYLGHQFH>�@´���FLWDWLRQ�

DQG�TXRWDWLRQ�PDUNV�RPLWWHG����:KHQ�DQ�H[SHUW¶V�RSLQLRQ�GRHV�QRW�UHO\�VWULFWO\�RQ�WUDGLWLRQDO�

VFLHQWLILF�PHWKRGV��WKH�&RXUW¶V�³µUHOLDELOLW\�LQTXLU\�PD\�LQVWHDG�IRFXV�XSRQ�SHUVRQDO�NQRZOHGJH�

DQG�H[SHULHQFH�RI�WKH�H[SHUW�¶´��Lidle ex rel. Lidle v. Cirrus Design Corp���1R�����&Y��
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�����%6-��+%3��������:/����������DW����6�'�1�<��-XO\�����������TXRWLQJ�Bah v. Nordson 

Corp������&LY�������������:/����������DW����6�'�1�<��$XJ��������������,Q�IDFW��DQ�H[SHUW�PD\�

WHVWLI\�³RQ�WKH�EDVLV�RI�H[SHULHQFH�DORQH�RU�LQ�FRQMXQFWLRQ�ZLWK�RWKHU�NQRZOHGJH��WUDLQLQJ��VNLOO��

RU�HGXFDWLRQ�´��Figueroa v. Boston Sci. Corp.������)��6XSS���G�����������6�'�1�<������������������

$5*80(17�

,�� 05��+,10$1¶6�23,1,216�&21&(51,1*�,19$/,',7<�5,6.�$5(�
$'0,66,%/(��

$�� 0U��+LQPDQ¶V�'HILQLWLRQ�RI�³,QYDOLGLW\�5LVN´�LV�5HOHYDQW�DQG�5HOLDEOH���

0U��+LQPDQ¶V�RSLQLRQ�WKDW�VRSKLVWLFDWHG�LQYHVWRUV�ZHUH�DZDUH��RU�DW�OHDVW�VKRXOG�KDYH�

EHHQ�DZDUH��RI�WKH�LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH������1RWHV�LV�UHOHYDQW�WR�DQ�HOHPHQW�RI�

'HIHQGDQWV¶�DIILUPDWLYH�GHIHQVHV�RI�SURPLVVRU\�HVWRSSHO��HTXLWDEOH�HVWRSSHO��DQG�DSSDUHQW�

DXWKRULW\²QDPHO\��WKDW�WKH������1RWHKROGHUV�UHDVRQDEO\�UHOLHG�RQ�SXUSRUWHG�VWDWHPHQWV�RI�WKH�

0DGXUR�FRQWUROOHG�3'96$�RU�LWV�DJHQWV�DIILUPLQJ�WKH�YDOLGLW\�RI�WKH�1RWHV����See 'HI��$QV�����

��������������������'06-�DW������Bensen v. Am. Ultramar Ltd.,�1R�����&,9�������

�.0:��15%��������:/���������DW����6�'�1�<��-XO\������������³>,@I�>DQ�H[SHUW@¶V�SURIIHUHG�

WHVWLPRQ\�LV�UHOHYDQW�WR�D�IDFW�RI�FRQVHTXHQFH�LQ�GHWHUPLQLQJ�WKH�DFWLRQ�SXUVXDQW�WR�DQ\�RI�>WKH�

FRXQWHUFODLPV�DW�LVVXH@��LW�LV�UHOHYDQW�´���In re Gulf Oil/Cities Service Tender Offer Litig.������)��

6XSS������������6�'�1�<���������WKH�HOHPHQWV�RI�SURPLVVRU\�HVWRSSHO�LQFOXGH�³UHDVRQDEOH�DQG�

IRUHVHHDEOH�UHOLDQFH´�RQ�D�FOHDU�DQG�XQDPELJXRXV�SURPLVH���Intelligent Digital Sys. v. Beazley 

Ins. Co.������)�6XSS��G�����������(�'�1�<���������HOHPHQWV�RI�HTXLWDEOH�HVWRSSHO�LQFOXGH�

³>U@HOLDQFH�XSRQ�������PLVUHSUHVHQWDWLRQV�ZKLFK�FDXVHV�WKH�LQQRFHQW�SDUW\�WR�FKDQJH�LWV�SRVLWLRQ�WR�

LWV�VXEVWDQWLDO�GHWULPHQW�´���Lehman Bros. Commercial Corp. v. Minmetals Int’l Non-Ferrous 

Metals Trading Co�������)��6XSS���G�����������6�'�1�<���������UHOLDQFH�LV�XQUHDVRQDEOH�IRU�

DSSDUHQW�DXWKRULW\�SXUSRVHV�ZKHUH�D�WKLUG�SDUW\�NQHZ��RU�HYHQ�VXVSHFWHG��WKDW�WKH�WUDQVDFWLRQ�DW�
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LVVXH�ZDV�LOOHJDO����+HUH��LQ�PRYLQJ�IRU�VXPPDU\�MXGJPHQW�DQG�LQ�WKHLU�DIILUPDWLYH�GHIHQVHV��

'HIHQGDQWV�DIILUPDWLYHO\�DVVHUW�WKDW�QRWHKROGHUV�UHDVRQDEO\�UHOLHG�RQ�YDULRXV�VWDWHPHQWV�DV�WR�WKH�

OHJDOLW\�RI�WKH������1RWHV����See '06-�DW�������±������±������±����������0U��+LQPDQ¶V�RSLQLRQV�

JR�GLUHFWO\�WR�WKHVH�LVVXHV���'HIHQGDQWV�FDQQRW�UDLVH�LVVXHV�LQ�WKLV�OLWLJDWLRQ�DQG�WKHQ�KDQGLFDS�

3ODLQWLIIV¶�DELOLW\�WR�UHVSRQG�WR�WKRVH�VDPH�LVVXHV�RQ�DFFRXQW�RI�SXUSRUWHG�LUUHOHYDQFH����

$V�'HIHQGDQWV�FRQFHGH��0U��+LQPDQ�GHILQHG�³LQYDOLGLW\�ULVN´�WR�PHDQ�³WKH�ULVN�WKDW�WKH�

SXUSRUWHG�SOHGJH�RI�������RI�&,7*2�+ROGLQJ¶V�HTXLW\�DV�FROODWHUDO�IRU�WKH������1RWHV�LQ�WKH�

([FKDQJH�>2IIHU@�������ZRXOG�EH�GHHPHG�LQYDOLG�´���+LQPDQ�5HSRUW������D���'2%�DW������

'HIHQGDQWV�FRQWHQG�WKDW�WKLV�GHILQLWLRQ�LV�LUUHOHYDQW�DQG�XQUHOLDEOH�EHFDXVH�LW�³LQFOXGHV�ERWK�WKH�

OHJDO�ULVN�WKDW�D�FRXUW�RI�FRPSHWHQW�MXULVGLFWLRQ�ZLOO�GHFODUH�WKH������1RWHV�OHJDOO\�LQYDOLG�DQG�

WKXV�XQHQIRUFHDEOH�������DQG�WKH�SROLWLFDO�ULVN�WKDW�D�9HQH]XHODQ�JRYHUQPHQWDO�HQWLW\�ZRXOG�GHHP�

WKH�SOHGJH�LQYDOLG�E\�UHSXGLDWLQJ�WKH�GHEW�IRU�SROLWLFDO�UHDVRQV>�@´����'2%�DW������$V�0U��+LQPDQ�

H[SODLQV�LQ�KLV�UHSRUW��WKH�ULVN�RI�OHJDO�LQYDOLGLW\�³ZRXOG�PDWHULDOL]H�RQO\�LI��D��WKH������1RWHV�

GHIDXOWHG�DW�PDWXULW\��RU�EHIRUH�WKH\�PDWXUHG��and �E��WKHUH�ZDV�D�SRZHU�WUDQVLWLRQ�LQ�9HQH]XHOD�

IURP�WKH�0DGXUR�DGPLQLVWUDWLRQ�WR�WKH�RSSRVLWLRQ�EHIRUH�VXFK�D�GHIDXOW�KDG�RFFXUUHG��and �F��WKH�

VXFFHVVRU�JRYHUQPHQW�UHIXVHG�WR�KRQRU�WKH�SXUSRUWHG�SOHGJH�RI�WKH�&,7*2�FROODWHUDO�´���

�+LQPDQ�5HSRUW����������

�������������������������������������������������
��'HIHQGDQWV�DOVR�TXLS�WKDW�0U��+LQPDQ¶V�GHILQLWLRQ�RI�LQYDOLGLW\�ULVN�³GRHV�QRW�FRPH�IURP�ILQDQFH�OLWHUDWXUH�>RU@�
FRPPRQ�XVDJH�LQ�WKH�ERQG�PDUNHW>�@´���'2%�DW������7KLV�LV�XQVXUSULVLQJ��JLYHQ�WKDW�LW�LV�H[FHHGLQJO\�UDUH�WKDW�LQYDOLG�
ERQGV�DFWXDOO\�JHW�LVVXHG�LQWR�WKH�PDUNHW�LQ�WKH�ILUVW�SODFH���$V�H[SODLQHG�KHUHLQ��D�VXVSHFWHG�LQYDOLGLW\�LVVXH��HYHQ�LI�
RQO\�PHQWLRQHG�LQ�D�IHZ�DQDO\VW�UHSRUWV�RU�QHZV�DUWLFOH��ZRXOG�EH�VXIILFLHQW�WR�SXW�LQYHVWRUV�RQ�QRWLFH�EHFDXVH�LW�
UHSUHVHQWV�D�WDLO�ULVN²D�UDUH�RFFXUUHQFH�ZLWK�D�KLJK�VHYHULW\�RI�ORVV����
��'HIHQGDQWV�SX]]OLQJO\�DVVHUW�WKDW�WKLV�³SROLWLFDO�ULVN´�LV�³FRQWUDU\�WR�WKH�3'96$�3DUWLHV¶�WKHRU\´�LQ�WKLV�FDVH���
�'2%�DW������$V�WKH�0HPRUDQGXP�RI�/DZ�LQ�6XSSRUW�RI�3ODLQWLIIV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�PDNHV�FOHDU��WKH�
1DWLRQDO�$VVHPEO\²WKH�RQO\�OHJLWLPDWH�EUDQFK�RI�WKH�9HQH]XHODQ�JRYHUQPHQW²SXEOLFO\�DQG�UHSHDWHGO\�UHSXGLDWHG�
WKH�3OHGJH�DQG�WKH�([FKDQJH�2IIHU�EHFDXVH�WKH�7UDQVDFWLRQ�'RFXPHQWV�FRQVWLWXWHG�QDWLRQDO�SXEOLF�LQWHUHVW�FRQWUDFWV�
WKDW�ZHUH�QRW�DXWKRUL]HG�E\�WKH�1DWLRQDO�$VVHPEO\�DV�UHTXLUHG�E\�WKH�9HQH]XHODQ�&RQVWLWXWLRQ����See 'NW��1R�����DW�
�±������3XW�GLIIHUHQWO\��WKLV�³SROLWLFDO´�UHSXGLDWLRQ�ZDV�LQH[WULFDEO\�WLHG�WR�WKH�legal�LQYDOLGLW\�RI�WKH�7UDQVDFWLRQ�
'RFXPHQWV��DQG�WKXV�WKH������1RWHV�7UDQVDFWLRQ��
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,Q�RWKHU�ZRUGV��D�OHJDO�FKDOOHQJH�WR�WKH�YDOLGLW\�RI�WKH������1RWHV�7UDQVDFWLRQ�ZRXOG�

DULVH�RQO\�LI�WKH�RSSRVLWLRQ�SDUWLHV�FDPH�WR�SRZHU�LQ�9HQH]XHOD²ZKLFK�LV�SUHFLVHO\�ZKDW�

KDSSHQHG�KHUH²DQG�WKXV�WKH�³OHJDO´�LQYDOLGLW\�ULVN�FDQQRW�EH�VHSDUDWHG�IURP�WKH�FRQFRPLWDQW�

³SROLWLFDO´�LQYDOLGLW\�ULVN���7KH�SROLWLFDO�ULVN�LGHQWLILHG�E\�0U��+LQPDQ�LV�VLPSO\�QRW�³D�ODWHU�

SROLWLFDO�DFW�RI�UHSXGLDWLRQ´��DV�'HIHQGDQWV¶�FRQWHQG���3RU]HFDQVNL�5HEXWWDO�5HSRUW���������EXW�

UDWKHU�D�QHFHVVDU\�SUHFRQGLWLRQ�IRU�DQ\�OHJDO�ULVN�RI�LQYDOLGLW\���'HIHQGDQWV¶�DWWHPSWV�WR�GUDZ�WKLV�

DUELWUDU\�GLVWLQFWLRQ�DUH�LOORJLFDO�DQG�XQVXSSRUWHG�E\�WKHLU�RZQ�H[SHUW�ZKR��EHIRUH�EHLQJ�KLUHG�E\�

'HIHQGDQWV��UHFRJQL]HG�WKDW�³WKH�YDOLGLW\�RI�VRPH�>RI�9HQH]XHOD¶V@�GHEWV�FRXOG�EH�FKDOOHQJHG��

HVSHFLDOO\�E\�DQ�HYHQWXDO�VXFFHVVRU�JRYHUQPHQW��EHFDXVH�QRW�DOO�UHFHLYHG�SURSHU�DXWKRUL]DWLRQ�

�H�J���IURP�WKH�1DWLRQDO�$VVHPEO\��´���+LQPDQ�5HEXWWDO�5HSRUW���������7KLV�ILFWLRQDO�GLVWLQFWLRQ�

EHWZHHQ�OHJDO�DQG�SROLWLFDO�ULVNV�LV�DOVR�XQVXSSRUWHG�E\�WKH�HYLGHQWLDU\�UHFRUG��� �

�

�

��

� ����

(TXDOO\�XQDYDLOLQJ�LV�'HIHQGDQWV¶�DVVHUWLRQ�WKDW�0U��+LQPDQ�³LGHQWLILHV�QR�WKUHVKROG�WR�

HYDOXDWH�WKH�GHJUHH�RU�PDJQLWXGH�RI�µULVN¶�RI�ZKLFK�KH�FRQWHQGV�LQYHVWRUV�VKRXOG�KDYH�EHHQ�

DZDUH�´���'2%�DW������$V�DQ�LQLWLDO�PDWWHU��QR�³WKUHVKROG´�LV�UHTXLUHG�WR�MXGJH�LQYHVWRUV¶�

DZDUHQHVV��DQG�DQ\�DWWHPSW�WR�GHWHUPLQH�LQYHVWRUV¶�VSHFLILF�PRWLYDWLRQV�RU�DSSHWLWH�IRU�ULVN�

ZRXOG�EH�HQWLUHO\�VSHFXODWLYH�DQG�DQ�LQDSSURSULDWH�EDVLV�IRU�DQ�H[SHUW�RSLQLRQ���See R.F.M.A.S., 

�������������������������������������������������
��7KH�FKDOOHQJH�WR�WKH������1RWHV�VKRXOG�QRW�EH�FRQIXVHG�ZLWK�RWKHU�HPHUJLQJ�GHEW�FRQFHSWV�VXFK�DV�GHEW�
UHSXGLDWLRQ��EHFDXVH�WKLV�FKDOOHQJH�ZDV�ERWK�VSHFLILF�DQG�SXEOLFO\�GHFODUHG�prior�WR�WKH�([FKDQJH��
��³3RU]HFDQVNL�5HEXWWDO�5HSRUW´�PHDQV�WKH�5HEXWWDO�'HFODUDWLRQ�RI�3URIHVVRU�$UWXUR�&��3RU]HFDQVNL�LQ�5HVSRQVH�WR�
3RUWLRQV�RI�WKH�([SHUW�5HSRUW�E\�'DYLG�&��+LQPDQ��GDWHG�$SULO�����������DWWDFKHG�DV�([KLELW���WR�WKH�'HFODUDWLRQ�RI�
0DWWKHZ�)UHLPXWK�ILOHG�KHUHZLWK��

�
�
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Inc. v. So������)��6XSS���G�����������6�'�1�<���������³'HWHUPLQLQJ�ZKDW�PRWLYDWHG�D�SDUWLFXODU�

SHUVRQ�RU�HQWLW\�LV�JHQHUDOO\�QRW�DQ�DSSURSULDWH�VXEMHFW�PDWWHU�IRU�H[SHUW�WHVWLPRQ\�´���In re 

Methyl Tertiary Butyl Ether (MTBE) Products Liab. Litig.������)��6XSS���G�����������6�'�1�<��

�������SUHFOXGLQJ�WHVWLPRQ\�RI�HFRQRPLF�DGYLVRU�WR�WKH�(3$�FRQFHUQLQJ�WKH�(3$¶V�PRWLYDWLRQV�

DV�LPSHUPLVVLEO\�VSHFXODWLYH����$SSURSULDWHO\��0U��+LQPDQ�FRQFOXGHG��EDVHG�RQ�KLV�H[SHULHQFH�

DQG�H[SHUWLVH��WKDW�³H[WHQVLYH�SXEOLF�FRPPHQWDU\�VXJJHVWV�WKDW�WKH�LQYDOLGLW\�ULVN�ZDV�YHU\�

VLJQLILFDQW�WR�LQYHVWRUV�EHFDXVH�LW�JDUQHUHG�ZLGHVSUHDG�FRYHUDJH�GHVSLWH�LW�EHLQJ�D�µWDLO�ULVN¶´²

i.e.��³D�ULVN�ZLWK�ORZ�SUREDELOLW\�RI�RFFXUUHQFH�EXW�GUDPDWLF�VLJQLILFDQFH�LI�LW�GLG�RFFXU�´��

�+LQPDQ�5HSRUW����������

,Q�IRUPLQJ�WKLV�RSLQLRQ��0U��+LQPDQ�H[SODLQHG�WKDW�VRSKLVWLFDWHG�LQYHVWRUV�³URXWLQHO\�

PRQLWRU�YDULRXV�FKDQQHOV�RI�LQIRUPDWLRQ��LQFOXGLQJ�PDUNHW�FRPPHQWDU\�DQG�DQDO\VWV�UHSRUWV��WR�

DVVHVV�WKH�PHULWV�RI�DQ�LQYHVWPHQW�´�DQG�WKDW��EDVHG�RQ�KLV�UHYLHZ�RI�VXFK�PDWHULDOV��³H[WHQVLYH�

SXEOLF�SUHVV�DQG�DQDO\VW�FRPPHQWDU\�DERXW�WKH�LQYDOLGLW\�ULVN�UHODWHG�WR�WKH������1RWHV�������ZDV�

DYDLODEOH�WR�LQYHVWRUV�IURP�EHIRUH�WKH�([FKDQJH�2IIHU¶V�FRPSOHWLRQ�WKURXJK�WKH������1RWHV¶�

PLVVHG�2FWREHU������SD\PHQW�´���+LQPDQ�5HSRUW���������7R�VXSSRUW�WKLV�RSLQLRQ��0U��+LQPDQ�

UHYLHZHG�QXPHURXV�FRQWHPSRUDQHRXV�FRPPXQLFDWLRQV�SURGXFHG�LQ�WKLV�DFWLRQ�IURP�$VKPRUH�

DQG�%ODFNURFN��WZR�RI�WKH�ODUJHVW�LQVWLWXWLRQDO�KROGHUV�RI�WKH������1RWHV��DQG�IRXQG�WKDW�WKHVH�

LQYHVWRUV�KDG��LQ�IDFW��UHFHLYHG�PXFK�RI�WKH�FRPPHQWDU\�DQG�PDUNHW�DQDO\VLV�WKDW�0U��+LQPDQ�

UHYLHZHG���7KXV��LW�ZDV�SURSHU�IRU�0U��+LQPDQ�WR�FRQFOXGH�WKDW�VRSKLVWLFDWHG�LQYHVWRUV�ZRXOG�

KDYH��RU�VKRXOG�KDYH��EHHQ�DZDUH�RI�WKH�LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH������1RWHV����See,

e.g.� +LQPDQ�5HSRUW�������Q��������Q��������Q��������Q���±�������Q��������Q��������Q��������Q�����

���Q������� �

�
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'HIHQGDQWV¶�DUJXPHQW�WKDW�0U��+LQPDQ¶V�RSLQLRQ�LV�LUUHOHYDQW�ZRXOG�EH�EHWWHU�DLPHG�DW�

WKHLU�RZQ�H[SHUW¶V�RSLQLRQ��ZKLFK�LQH[SOLFDEO\�IRFXVHV�RQ�WKH�GLVWLQFWLRQ�EHWZHHQ�ERQGV�

JRYHUQHG�E\�IRUHLJQ�ODZ�DQG�WKRVH�JRYHUQHG�E\�1HZ�<RUN�RU�(QJOLVK�ODZ����3RU]HFDQVNL�5HSRUW��

�������$V�0U��+LQPDQ�FRUUHFWO\�SRLQWHG�RXW��³>W@KH�GLVWLQFWLRQV�EHWZHHQ�1HZ�<RUN�ODZ�DQG�ORFDO�

ODZ�ERQGV�WKDW�DUH�WKH�IRFXV�RI�3URIHVVRU�3RU]HFDQVNL¶V�RSLQLRQV�ZRXOG�QRW�KDYH�EHHQ�D�IDFWRU�LQ�

DQ�LQYHVWRU¶V�HYDOXDWLRQ�RI�WKH�RYHUDOO�LQYDOLGLW\�ULVN�������DVVRFLDWHG�ZLWK�SDUWLFLSDWLQJ�LQ�WKH�

([FKDQJH�´�EHFDXVH�³>L@W�ZDV�ZLGHO\�XQGHUVWRRG�E\�WKH�UHOHYDQW�LQYHVWRU�FRPPXQLW\�DW�WKH�WLPH�

WKDW�WKH������1RWHV¶�YDOLGLW\�ZDV�VXEMHFW�WR�WKH�UHTXLUHPHQWV�RI�WKH�9HQH]XHODQ�&RQVWLWXWLRQ��

QRWZLWKVWDQGLQJ�WKH�FKRLFH�RI�ODZ�SURYLVLRQV�LQ�WKH������1RWHV¶�JRYHUQLQJ�GRFXPHQWV�´��

�+LQPDQ�5HEXWWDO�5HSRUW�������������

%�� 0U��+LQPDQ¶V�0DUNHW�&RPPHQWDU\�$QDO\VLV�LV�5HOLDEOH��

'HIHQGDQWV�DVVHUW�WKDW�0U��+LQPDQ¶V�UHYLHZ�RI�PDUNHW�FRPPHQWDU\�FRQFHUQLQJ�WKH�

LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH������1RWHV�³LV�QRW�VXSSRUWHG�E\�DQ\�UHOLDEOH�PHWKRGRORJ\´�

DQG�³DPRXQWV�WR�LPSHUPLVVLEOH�FKHUU\�SLFNLQJ�RI�HYLGHQFH´�EHFDXVH�KH�GLG�QRW�³V\VWHPDWLFDOO\�

UHYLHZ�DQ\�SDUWLFXODU�XQLYHUVH�RI�LQIRUPDWLRQ�DYDLODEOH�WR�LQYHVWRUV>�@´���'2%�DW��±�����7KHVH�

DUJXPHQWV�DUH�PHULWOHVV��DQG�DW�EHVW�JR�WR�WKH�ZHLJKW�WR�ZKLFK�0U��+LQPDQ¶V�RSLQLRQV�DUH�

HQWLWOHG��QRW�WR�WKHLU�DGPLVVLELOLW\�����

0U��+LQPDQ�ZDV�DVNHG�WR�RSLQH��EDVHG�RQ�KLV�H[SHULHQFH��whether investors would have 

(or at least should have) been aware RI�WKH�LQYDOLGLW\�ULVN�JLYHQ�WKH�PDUNHW�FRPPHQWDU\�

UHJDUGLQJ�WKDW�LVVXH���0U��+LQPDQ�UHYLHZHG�VXFK�SXEOLF�FRPPHQWDU\��DQG�FRQFOXGHG�WKDW�LW�ZDV�

�������������������������������������������������
��³3RU]HFDQVNL�5HSRUW´�PHDQV�WKH�'HFODUDWLRQ�RI�3URIHVVRU�$UWXUR�&��3RU]HFDQVNL��GDWHG�0DUFK����������DWWDFKHG�DV�
([KLELW���WR�WKH�'HFODUDWLRQ�RI�0DWWKHZ�)UHLPXWK�ILOHG�KHUHZLWK��
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VXIILFLHQW�WR�SXW�VRSKLVWLFDWHG�LQYHVWRUV�RQ�QRWLFH�RI�WKH�ULVN����+LQPDQ�5HSRUW���������0U��

+LQPDQ¶V�RSLQLRQ�LQ�WKLV�UHJDUG�LV�QRW�RQO\�UHOLDEOH��DV�LW�EDVHG�RQ�KLV�H[WHQVLYH�H[SHULHQFH�LQ�

HPHUJLQJ�PDUNHW�GHEW�VHFXULWLHV��EXW�LW�LV�VXSSRUWHG�E\�WKH�IDFWV��� �

�

�

�

�see also +LQPDQ�5HSRUW������±�������

&RQWUDU\�WR�'HIHQGDQWV¶�DVVHUWLRQV��0U��+LQPDQ�QHHG�QRW�KDYH�³V\VWHPDWLFDOO\�

UHYLHZ>HG@´�HYHU\�VLQJOH�SLHFH�RI�SXEOLF�FRPPHQWDU\�XQGHU�WKH�VXQ�UHJDUGLQJ�WKH������1RWHV�WR�

UHDFK�WKLV�FRQFOXVLRQ�RU�IRU�WKDW�FRQFOXVLRQ�WR�EH�UHOHYDQW�DQG�UHOLDEOH�����See, e.g.��In re Trusts 

Established under the Pooling & Servicing Agreements�������8�6��'LVW��/(;,6�DW����������

�)DLOOD��-����GHQ\LQJ�PRWLRQ�WR�H[FOXGH�H[SHUW�WHVWLPRQ\�ZKHUH�SDUW\�FODLPHG�WKDW�H[SHUW�

DQDO\]HG�LQFRPSOHWH�GDWD�DQG�VHOHFWLYHO\�FKRVH�WR�UHPRYH�FHUWDLQ�GDWD��EHFDXVH�WKHVH�FKDOOHQJHV�

³JR�WR�WKH�ZHLJKW�WR�EH�DIIRUGHG�WR��UDWKHU�WKDQ�WKH�DGPLVVLELOLW\´�RI�WKH�H[SHUW¶V�PHWKRGRORJ\���

Int’l Healthcare Exch., Inc. v. Glob. Healthcare Exch., LLC������)��6XSS���G�����������6�'�1�<��

�������GHQ\LQJ�PRWLRQ�WR�VWULNH�H[SHUW�WHVWLPRQ\�ZKHUH�GHIHQGDQW�DUJXHG�WKDW�H[SHUW�³GLG�QRW�

UHYLHZ�SHUWLQHQW�UHFRUG�HYLGHQFH´�DQG�³QHJOHFWHG�WR�FRQVLGHU�DOWHUQDWLYH�H[SODQDWLRQV´�IRU�

GHIHQGDQW¶V�DFWLRQV���

,Q�DQ\�HYHQW��WKDW�RWKHU�PDUNHW�FRPPHQWDU\�ZDV�VLOHQW�RQ�WKH�LVVXH�RI�LQYDOLGLW\�ULVN��RU�

HYHQ�GRZQSOD\HG�WKDW�ULVN��GRHV�QRWKLQJ�WR�FRXQWHU�0U��+LQPDQ¶V�FRQFOXVLRQ�WKDW��EDVHG�RQ�WKH�

�������������������������������������������������
���,Q�DQ�HIIRUW�WR�GHPRQVWUDWH�WKDW�0U��+LQPDQ�FKHUU\�SLFNHG�HYLGHQFH�DQG�VHOHFWLYHO\�TXRWHG�VRXUFHV��'HIHQGDQWV�
WKHPVHOYHV�FKHUU\�SLFN�DQG�PLVTXRWH�D�VRXUFH�WKDW�KH�UHOLHV�XSRQ��� �

�
��

�
�
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FRPPHQWDU\�WKDW�did GLVFXVV�VXFK�ULVN²LQFOXGLQJ�UHSRUWV�E\�UHSXWDEOH�DQG�RIW�UHYLHZHG�VRXUFHV�

WKDW�ZHUH��LQ�IDFW��UHFHLYHG�DQG�UHYLHZHG�E\������1RWHKROGHUV²VRSKLVWLFDWHG�LQYHVWRUV�ZRXOG�

KDYH�RU�VKRXOG�KDYH�EHHQ�DZDUH�RI�LW���,QGHHG��'HIHQGDQWV¶�H[SHUW��3URIHVVRU�3RU]HFDQVNL��

DFNQRZOHGJHV�WKDW�HLJKW�RI�WKH�DQDO\VW�UHSRUWV�H[DPLQHG�E\�0U��+LQPDQ�GLVFXVV�LQYDOLGLW\�ULVN�

�DOWKRXJK�3URIHVVRU�3RU]HFDQVNL�GLVPLVVHV�WKHVH�UHSRUWV�RQ�WKH�JURXQGV�WKDW�WKH\�SXUSRUWHGO\�

GLVFXVV�SROLWLFDO��DV�RSSRVHG�WR�OHJDO��LQYDOLGLW\�ULVN²D�GLVWLQFWLRQ�ZKLFK��DV�PHQWLRQHG��LV�

LOORJLFDO�DQG�XQVXSSRUWHG�E\�WKH�UHFRUG�����3RU]HFDQVNL�5HEXWWDO�5HSRUW������±������<HW��

'HIHQGDQWV�ZRXOG�DSSHDU�WR�UHTXLUH�WKDW�0U��+LQPDQ�³DVVHVV�>WKH@�ZHLJKW�������LQYHVWRUV�VKRXOG�

KDYH�SXW´�RQ�WKDW�FRPPHQWDU\�YLD�VRPH�VFLHQWLILF�PHWKRG�IRU�KLV�WHVWLPRQ\�WR�EH�DGPLVVLEOH���

�'2%�DW������7KDW�PLVVHV�WKH�SRLQW���6RPH�LQYHVWRUV��DIWHU�UHYLHZLQJ�WKH�WRWDOLW\�RI�HYLGHQFH��PD\�

KDYH�GHFLGHG�WKHUH�ZDV�OLWWOH�WR�QR�LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH������1RWHV���However, even 

these investors would have (or should have) been aware of the risk���,W�ZRXOG�WKHUHIRUH�QRW�KDYH�

EHHQ�UHDVRQDEOH�IRU�WKHP�WR�UHO\�RQ�VWDWHPHQWV�E\�WKH�0DGXUR�UHJLPH�RU�RWKHUZLVH�WKDW�WKH�ULVN�

LWVHOI�GLG�QRW�H[LVW���7KDW�LV�ZKDW�0U��+LQPDQ¶V�WHVWLPRQ\�LV�LQWHQGHG�WR�VKRZ��DQG�WKDW�LV�H[DFWO\�

ZKDW�LW�GHPRQVWUDWHV����������

)XUWKHUPRUH��0U��+LQPDQ�GRHV�PRUH�WKDQ�VLPSO\�³PDUVKDO>@�HYLGHQFH�WKDW�WKH�&RXUW�FDQ�

UHYLHZ�ZLWKRXW�WKH�DVVLVWDQFH�RI�DQ�H[SHUW�´���'2%�DW������0U��+LQPDQ�H[SODLQV��EDVHG�RQ�KLV�

H[SHULHQFH��WKDW�VRSKLVWLFDWHG�LQYHVWRUV²OLNH�WKH�PDMRULW\�RI�WKH�EHQHILFLDO�KROGHUV�RI�WKH������

1RWHV²³URXWLQHO\�PRQLWRU´�LQIRUPDWLRQ�VXFK�DV�WKH�PDUNHW�FRPPHQWDU\�DQG�DQDO\VW�UHSRUWV�

FLWHG�LQ�KLV�UHSRUW��DQG�WKDW�JLYHQ�WKH�³H[WHQVLYH�SXEOLF�SUHVV�DQG�DQDO\VW�FRPPHQWDU\�DERXW�WKH�

LQYDOLGLW\�ULVN�UHODWHG�WR�WKH������1RWHV�´�LW�LV�³UHDVRQDEOH�WR�FRQFOXGH�WKDW�LQYHVWRUV�NQHZ��RU�DW�

D�PLQLPXP�VKRXOG�KDYH�NQRZQ��RI�WKH�LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH�&,7*2�&ROODWHUDO�´��

�+LQPDQ�5HSRUW���������+H�IXUWKHU�RSLQHV�WKDW�³>L@Q�OLJKW�RI�WKH�NQRZQ�LQYDOLGLW\�ULVN��LW�ZRXOG�
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QRW�KDYH�EHHQ�UHDVRQDEOH�IRU�VRSKLVWLFDWHG�LQYHVWRUV�WR�DVVXPH�WKDW�WKH�SXUSRUWHG�SOHGJH�RI�

&,7*2�&ROODWHUDO�ZDV�YDOLG�RU�WR�UHO\�XSRQ�DQ\�5HSUHVHQWDWLRQV�WR�WKDW�HIIHFW�´���+LQPDQ�5HSRUW�

��������7KHVH�DUH�FRQFOXVLRQV�WKDW�WKH�&RXUW�ZRXOG�QRW�EH�DEOH�WR�UHDFK�E\�VLPSO\�UHYLHZLQJ�WKH�

PDUNHW�FRPPHQWDU\�GLVFXVVHG�LQ�0U��+LQPDQ¶V�5HSRUW��DQG�KLV�WHVWLPRQ\�LV�WKXV�KHOSIXO�WR�WKH�

&RXUW���See In re Trusts Established under the Pooling & Servicing Agreements�������8�6��'LVW��

/(;,6�DW������)DLOOD��-����DGPLWWLQJ�WHVWLPRQ\�DQG�H[SODLQLQJ�WKDW�³LQ�WKH�FRQWH[W�RI�VXPPDU\�

MXGJPHQW�PRWLRQV�SUHSDUDWRU\�WR�D�EHQFK�WULDO�´�WKH�LVVXH�RI�KHOSIXOQHVV�LV�³D�ODUJHO\�DFDGHPLF�

H[HUFLVH�´����$GGLWLRQDOO\��DV�GLVFXVVHG�LQ�GHWDLO�EHORZ��0U��+LQPDQ�VXSSRUWV�KLV�FRQFOXVLRQV�WKDW�

WKH�PDUNHW�ZDV�DZDUH�RI�DQG�WRRN�DFFRXQW�RI�WKH�LQYDOLGLW\�ULVN��DQG�WKHUHIRUH�GLG�QRW�UHO\�RQ�WKH�

0DGXUR�UHJLPH¶V�DVVHUWLRQV�WKDW�WKH������1RWHV�7UDQVDFWLRQ�GLG�QRW�YLRODWH�WKH�9HQH]XHODQ�

&RQVWLWXWLRQ��E\�DQDO\]LQJ�QXPHURXV�RWKHU�IDFWRUV��VXFK�DV�WKH������1RWHV¶�SULFLQJ�KLVWRU\��WKH�

WHUPV�RI�WKH�([FKDQJH�FRPSDUHG�WR�RWKHU�VRYHUHLJQ�GHEW�H[FKDQJHV��DQG�FUHGLW�DJHQF\�UDWLQJV��

$W�PRVW��'HIHQGDQWV¶�FRQWHQWLRQV�UHJDUGLQJ�0U��+LQPDQ¶V�PHWKRGRORJ\�DGGUHVV�WKH�

DSSURSULDWH�weight�KLV�RSLQLRQV�RXJKW�WR�EH�JLYHQ��QRW�LWV�admissibility���7KH�6HFRQG�&LUFXLW�KDV�

ORQJ�KHOG�WKDW�WKH�&RXUW�VKRXOG�³H[FOXGH�H[SHUW�WHVWLPRQ\�LI�LW�LV�VSHFXODWLYH�RU�FRQMHFWXUDO�RU�

EDVHG�RQ�DVVXPSWLRQV�WKDW�DUH�VR�XQUHDOLVWLF�DQG�FRQWUDGLFWRU\�DV�WR�VXJJHVW�EDG�IDLWK�RU�WR�EH�LQ�

HVVHQFH�DQ�DSSOHV�DQG�RUDQJHV�FRPSDULVRQ�´��Zerega Ave. Realty Corp. v. Hornbeck Offshore 

Transp.��//&������)��G������������G�&LU���������FLWDWLRQV�DQG�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����

³%\�FRQWUDVW��µRWKHU�FRQWHQWLRQV�WKDW�WKH�DVVXPSWLRQV�DUH�XQIRXQGHG�JR�WR�WKH�ZHLJKW��QRW�WKH�

DGPLVVLELOLW\��RI�WKH�WHVWLPRQ\�¶´��Restivo v. Hessemann������)��G������������G�&LU��������

�TXRWLQJ�Boucher v. U.S. Suzuki Motor Corp.�����)��G����������G�&LU����������see also 

A.V.E.L.A., ����)��6XSS���G�DW������)DLOOD��-����VDPH���Tyler v. Bethlehem Steel Corp.������)��G�

�������������G�&LU���������GHIHQGDQWV¶�DUJXPHQWV�WKDW�H[SHUW¶V�RSLQLRQ�UHOLHG�RQ�XQIRXQGHG�
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DVVXPSWLRQV�³JR�WR�WKH�ZHLJKW��QRW�WKH�DGPLVVLELOLW\��RI�WKH�WHVWLPRQ\�´����,Q�WKLV�FRQWH[W��WKH�

DSSURSULDWH�PHFKDQLVP�E\�ZKLFK�WR�FKDOOHQJH�0U��+LQPDQ¶V�FRQFOXVLRQV�LV�ULJRURXV�FURVV�

H[DPLQDWLRQ�RU�SUHVHQWDWLRQ�RI�FRQWUDU\�HYLGHQFH��QRW�ZKROHVDOH�SUHFOXVLRQ�RI�KLV�WHVWLPRQ\���See

Daubert������8�6��DW������³9LJRURXV�FURVV�H[DPLQDWLRQ��SUHVHQWDWLRQ�RI�FRQWUDU\�HYLGHQFH��DQG�

FDUHIXO�LQVWUXFWLRQ�RQ�WKH�EXUGHQ�RI�SURRI��DUH�WKH�WUDGLWLRQDO�DQG�DSSURSULDWH�PHDQV�RI�DWWDFNLQJ�

VKDN\�EXW�DGPLVVLEOH�HYLGHQFH�´���A.V.E.L.A., Inc.������)��6XSS���G�DW������)DLOOD��-����VDPH���������

&�� 0U��+LQPDQ¶V�3ULFLQJ�$QDO\VLV�LV�5HOLDEOH��

'HIHQGDQWV�FODLP�WKDW�0U��+LQPDQ¶V�RSLQLRQ�WKDW�WKH�LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH�

�����1RWHV��LQ�SDUW��DFFRXQWV�IRU�WKH�GHSUHVVHG�SULFLQJ�RI�WKH������1RWHV�DIWHU�3'96$¶V�GHIDXOW�

LV�XQUHOLDEOH�EHFDXVH�KH�GRHV�QRW�UXOH�RXW�DOWHUQDWLYH�H[SODQDWLRQV��VXFK�DV�����XQFHUWDLQW\�

UHJDUGLQJ�WKH�YDOXH�RI�WKH�&,7*2�FROODWHUDO������XQFHUWDLQW\�FRQFHUQLQJ�KRZ�WR�IRUHFORVH�RQ�WKH�

&ROODWHUDO������SROLWLFDO�ULVNV�UHODWHG�WR�&,7*2��DQG�����YRODWLOLW\�LQ�&,7*2¶V�YDOXH�GXH�WR�RLO�

SULFH�IOXFWXDWLRQV����'2%�DW���±������'HIHQGDQWV�DJDLQ�PLVV�WKH�PDUN��

0U��+LQPDQ�ZDV�QRW�DVNHG�WR�RSLQH��DQG�KLV�WHVWLPRQ\�LV�QRW�EHLQJ�RIIHUHG�WR�SURYH��WKDW�

WKH�LQYDOLGLW\�ULVN�caused �RU�ZDV�WKH�only�IDFWRU�LQ��WKH�GHSUHVVHG�SULFLQJ�RI�WKH������1RWHV�

SRVW�GHIDXOW�����5DWKHU��0U��+LQPDQ�ZDV�DVNHG�WR�FRQVLGHU�ZKHWKHU�WKH�SULFLQJ�RI�WKH������1RWHV�

ZDV�consistent�ZLWK�PDUNHW�DZDUHQHVV�RI�WKH�LQYDOLGLW\�ULVN���6XFK�WHVWLPRQ\�LV�SODLQO\�

DGPLVVLEOH���See U.S. Info. Sys., Inc. v. Int’l Brotherhood of Elec. Workers’ Local Union No. 3, 

AFL-CIO������)��6XSS���G�����������6�'�1�<���������H[SODLQLQJ�WKDW�³>H@FRQRPLVWV�RIWHQ�

H[SODLQ�ZKHWKHU�FRQGXFW�LV�LQGLFDWLYH�RI�FROOXVLRQ���)RU�H[DPSOH��FRXUWV�KDYH�KHOG�WKDW�DQ�H[SHUW�

LV�SHUPLWWHG�WR�WHVWLI\�WKDW�WKH�µFOLPDWH¶�RI�D�VSHFLILF�PDUNHW�ZDV�FRQVLVWHQW�ZLWK�D�FRQVSLUDF\�´�

�������������������������������������������������
���'HIHQGDQWV�VXJJHVW�WKDW�0U��+LQPDQ�VKRXOG�KDYH�FRQGXFWHG�DQ�³HYHQW�VWXG\´�WR�DVVHVV�WKH�LPSDFW�RI�WKH�LQYDOLGLW\�
ULVN�RQ�WKH�SULFLQJ�RI�WKH������1RWHV����'2%�DW�������%XW�DQ�HYHQW�VWXG\²ZKLFK�VHHNV�WR�SURYH�FDXVDWLRQ²LV�QRW�
IHDVLEOH�LQ�WKLV�FDVH�JLYHQ�WKH�ODFN�RI�WUDGLQJ�GDWD��i.e.��WKH�LQIUHTXHQF\�RI�WUDGLQJ�WKH������1RWHV�GXH�LQ�SDUW�WR�8�6��
VDQFWLRQV�SURKLELWLQJ�WUDGLQJ�LQ�WKH�8�6�����
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DQG�WKDW�DQ�H[SHUW�FRXOG�³K\SRWKHVL]H�WKDW�LI�FHUWDLQ�FRQGXFW�GLG�RFFXU��HFRQRPLVWV�ZRXOG�H[SHFW�

WKH�PDUNHW�WR�UHDFW�LQ�D�SDUWLFXODU�ZD\>�@´���Monterey v. City of New York��1R�����&9������

�9(&��������:/����������DW����6�'�1�<��1RY�������������GHQ\LQJ�PRWLRQ�WR�SUHFOXGH�H[SHUW�

WHVWLPRQ\�WKDW�SODLQWLII¶V�LQMXU\�³LV�FRQVLVWHQW�ZLWK�KDYLQJ�KLV�DUPV�IRUFHIXOO\�SXOOHG�EHKLQG�KLP�

GXULQJ�KLV�DUUHVW�´���In re Urethane Antitrust Litig�������)��6XSS���G���������±����'�1�-��������

�DGPLWWLQJ�H[SHUW�WHVWLPRQ\�RYHU�REMHFWLRQV�WR�PHWKRGRORJ\�ZKHUH�WKH�H[SHUW�³VRXJKW�WR�

GHWHUPLQH�ZKHWKHU�WKH�HFRQRPLF�HYLGHQFH�ZDV�FRQVLVWHQW�ZLWK�WKH�H[LVWHQFH�RI�D�FDUWHO´�E\�

DQDO\]LQJ�WKH�FRPSRVLWLRQ�RI�WKH�PDUNHW��WKH�HFRQRPLF�EHKDYLRU�RI�VXSSOLHUV��DQG�WUHQGV�LQ�

SULFHV���

%XW�HYHQ�LQ�WKH�FRQWH[W�RI�FDXVDWLRQ��³>L@W�LV�QRW�UHTXLUHG�������WKDW�DQ�H[SHUW�FDWHJRULFDOO\�

H[FOXGH�HDFK�DQG�HYHU\�SRVVLEOH�DOWHUQDWLYH�FDXVH�LQ�RUGHU�WR�UHQGHU�WKH�SURIIHUHG�WHVWLPRQ\�

DGPLVVLEOH�´��Astra Aktiebolag v. Andrx Pharm., Inc.������)��6XSS���G�����������6�'�1�<����������

5DWKHU��³D�IDLOXUH�WR�UXOH�RXW�DOWHUQDWLYH�FDXVHV�LV�QRW�GHWHUPLQDWLYH�RI�DGPLVVLELOLW\�RI�HYLGHQFH�

EXW�JRHV�WR�ZHLJKW>�@´��Figueroa������)��6XSS���G�DW������see also Golod v. La Roche������)��

6XSS������������6�'�1�<���������³>7@R�WKH�H[WHQW�WKDW�WKHVH�SK\VLFLDQV�GLG�QRW�IXOO\�FRQVLGHU�DQG�

UXOH�RXW�DOO�SRVVLEOH�FDXVHV��VXFK�GHILFLHQFLHV�LQ�WKH�DSSOLFDWLRQ�RI�WKH�PHWKRG�JHQHUDOO\�JR�WR�WKH�

ZHLJKW�RI�WKH�HYLGHQFH�´����)XUWKHUPRUH��DV�'HIHQGDQWV�FRQFHGH��0U��+LQPDQ�did�FRQVLGHU��DQG�

GLVPLVV��DQ�DOWHUQDWLYH�IDFWRU�WKDW�FRXOG�KDYH�QHJDWLYHO\�LPSDFWHG�WKH�SULFLQJ�RI�WKH������1RWHV��

WKH�8�6��VDQFWLRQV�UHJLPH����See +LQPDQ�5HSRUW������±����H[SODLQLQJ�WKDW�EHFDXVH�WKH������

1RWHV¶�SULFH�UHPDLQHG�VWDEOH�DIWHU�*/��ZDV�LVVXHG��³>W@KLV�VXJJHVWV�WKDW�WKH�GHHS�GLVFRXQW�LQ�WKH�

SRVW�GHIDXOW������1RWHV¶�9DOXH�������LV�FRQVLVWHQW�ZLWK�WKH�LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH�

&,7*2�&ROODWHUDO�UDWKHU�WKDQ�WKH�LPSRVLWLRQ��RU�UHPRYDO��RI�8�6��VDQFWLRQV>�@´���'2%�DW���±�������
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'HIHQGDQWV�DQG�WKHLU�H[SHUW�7LPRWK\�0F.HQQD�FRQWHQG�WKDW�0U��+LQPDQ¶V�UHMHFWLRQ�RI�

WKH�VDQFWLRQV�UHJLPH�DV�DQ�DOWHUQDWLYH�FDXVH�IRU�WKH�GHIODWHG�SULFH�RI�WKH������1RWHV�LV�XQUHOLDEOH�

EHFDXVH�KH�GLG�QRW�HPSOR\�D�SURSHU�HYHQW�VWXG\�DQG�FRQVLGHUHG�WRR�VKRUW�RI�D�ZLQGRZ�DURXQG�WKH�

HYHQW�LQ�TXHVWLRQ��i.e.��WKH�LVVXDQFH�RI�*/������'2%�DW�����0F.HQQD�5HEXWWDO�5HSRUW����������

������+RZHYHU��WKH�SUHPLVH�RI�DQ�HYHQW�VWXG\�LV�WKDW�WKH�VHFXULW\�LQ�TXHVWLRQ�WUDGHV�LQ�DQ�HIILFLHQW�

PDUNHW�LQ�ZKLFK�SULFH�UHDFWV�TXLFNO\�WR�QHZV���$V�D�VWXG\�E\�0U��0F.HQQD¶V�FROOHDJXHV�DW�KLV�

RZQ�ILUP��1(5$��UHJDUGLQJ�WKH�XVH�RI�HYHQW�VWXGLHV�LQ�WKH�FRXUWURRP�KLJKOLJKWV��WKH�SHULRG�RYHU�

ZKLFK�WKH�SULFH�UHDFWLRQ�WR�DQ�HYHQW�LV�VWXGLHG��WKH�³HYHQW�ZLQGRZ´��LV�W\SLFDOO\�D�VKRUW�RQH���

*HQHUDOO\��WKHVH�ZLQGRZV�EHJLQ�LPPHGLDWHO\�EHIRUH�DQ�
DQQRXQFHPHQW�DQG�FRQFOXGH�VKRUWO\�WKHUHDIWHU���������,Q�VHFXULWLHV�
IUDXG�FDVHV��PDQ\�H[SHUWV�KDYH�DGRSWHG�WKH�FRQYHQWLRQ�RI�ORRNLQJ�
DW�RQH�GD\��WZR�GD\��RU�ILYH�GD\�SHULRGV�IROORZLQJ�DQ�
DQQRXQFHPHQW���7KH�PRVW�UHFHQW�DFDGHPLF�SURQRXQFHPHQW�
H[SUHVVHV�VXSSRUW�IRU�WKH�VKRUWHU��RQH�GD\�RU�WZR�GD\�ZLQGRZ��
WKRXJK�LW�UHFRJQL]HV�WKDW�LQ�SUDFWLFH�ORQJHU�ZLQGRZV�DUH�RIWHQ�
XVHG������

7KXV��ZKLOH�'HIHQGDQWV�DQG�0U��0F.HQQD�FULWLFL]H�0U��+LQPDQ�IRU�FRQVLGHULQJ�DQ�HYHQW�

ZLQGRZ�RI�VHYHQ�GD\V��WKLV�ZLQGRZ�LV�SHUIHFWO\�DSSURSULDWH�DQG�FRQVLVWHQW�ZLWK�DFDGHPLF�

OLWHUDWXUH�FRQFHUQLQJ�HYHQW�VWXGLHV���,Q�IDFW��0U��0F.HQQD¶V�H[WHQVLRQ�RI�WKDW�HYHQW�ZLQGRZ��WR�D�

SHULRG�RI�RYHU�D�PRQWK��ZRXOG�EH�FRQVLGHUHG�XQUHOLDEOH�E\�KLV�RZQ�FROOHDJXHV�EHFDXVH�³>W@KH�

ORQJHU�WKH�HYHQW�ZLQGRZ�LV�������WKH�PRUH�OLNHO\�LW�LV�WR�SLFN�XS�RWKHU�HIIHFWV�XQUHODWHG�WR�WKH�HYHQW�

XQGHU�FRQVLGHUDWLRQ�´����3XW�GLIIHUHQWO\��LQWHUSUHWLQJ�WKH�UHDFWLRQ�RI�WKH�SULFH�RI�D�VHFXULW\�WR�D�

VSHFLILF�QHZV�LWHP�RYHU�D�ORQJHU�SHULRG�RI�WLPH�LV�PRUH�GLIILFXOW�EHFDXVH�RI�WKH�QHHG�WR�DFFRXQW�

IRU�LQWHUYHQLQJ�FRQIRXQGLQJ�QHZV���0U��0F.HQQD¶V�*/��DQDO\VLV�IDLOV�WR�FRQVLGHU�WKH�SULFH�

�������������������������������������������������
���³0F.HQQD�5HEXWWDO�5HSRUW´�PHDQV�WKH�5HEXWWDO�([SHUW�5HSRUW�RI�7LPRWK\�0F.HQQD��GDWHG�$SULO�����������
DWWDFKHG�DV�([KLELW���WR�WKH�'HFODUDWLRQ�RI�0DWWKHZ�)UHLPXWK�ILOHG�KHUHZLWK��
���'DYLG�7DEDN�DQG�)UHGHULFN�'XQEDU��Materiality And Magnitude: Event Studies In The Courtroom��1(5$�
:RUNLQJ�3DSHU�1R������������DW��±���DWWDFKHG�DV�([KLELW���WR�WKH�'HFODUDWLRQ�RI�0DWWKHZ�)UHLPXWK�ILOHG�KHUHZLWK���
���Id��DW����
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LPSDFW�RI�FRQIRXQGLQJ�QHZV��VXFK�DV�RLO�SULFH�FKDQJHV�RU�HYHQ�PDUNHW�QRLVH����See 0F.HQQD�

5HEXWWDO�5HSRUW�������([�������$�UHOLDEOH�DSSURDFK��VXFK�DV�WKDW�XVHG�E\�0U��+LQPDQ��ZRXOG�KDYH�

EHHQ�WR�FRQVLGHU�D�PXFK�VKRUWHU�ZLQGRZ�����������������������

'HIHQGDQWV�QH[W�TXLEEOH�ZLWK�0U��+LQPDQ¶V�FRQFOXVLRQ�WKDW�)LWFK¶V�GRZQJUDGHG�GHEW�

UHFRYHU\�UDWLQJ�IRU�WKH������1RWHV�LV�FRQVLVWHQW�ZLWK�WKH�FUHGLW�DJHQF\�IDFWRULQJ�WKH�LQYDOLGLW\�

ULVN�LQWR�LWV�DVVHVVPHQW����+LQPDQ�5HSRUW�������'2%�DW�������'HIHQGDQWV�FODLP�WKDW�WKLV�

FRQFOXVLRQ�LJQRUHV�)LWFK¶V�RZQ�H[SODQDWLRQ�IRU�LWV�UDWLQJ��ZKLFK�³PDNHV�QR�PHQWLRQ�RI�

µLQYDOLGLW\�ULVN�¶´���'2%�DW���±������7KLV�FODLP�LV�PLVOHDGLQJ�EHFDXVH�WKH�)LWFK�UDWLQJV�UHSRUWV�

DUH�UHODWHG�WR�FRPSDQLHV�DV�D�ZKROH��QRW�WR�VSHFLILF�ERQGV�LVVXHG�E\�D�FRPSDQ\�VXFK�DV�WKH������

1RWHV��ZKLFK�DUH�RQH�RI�PDQ\�ERQGV�LVVXHG�E\�3'96$��DQG�ZKLFK�0U��+LQPDQ�ZDV�DVNHG�WR�

H[DPLQH�LQ�SDUWLFXODU����7KHUHIRUH�LW�LV�XQVXUSULVLQJ�WKDW�WKH�2FWREHU������)LWFK�5HSRUW�GRHV�QRW�

specifically�GLVFXVV�WKH�LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH������1RWHV�LQ�GHWDLO���,Q�DQ\�HYHQW��WKH�

)LWFK�5HSRUW�H[SOLFLWO\�FRQVLGHUV�ULVN�DVVRFLDWHG�ZLWK�WKH�SROLWLFDO�XQFHUWDLQW\�LQ�9HQH]XHOD��

VWDWLQJ�WKDW�³3'96$¶V�FUHGLW�TXDOLW\�FRQWLQXHV�WR�EH�OLQNHG�WR�WKDW�RI�WKH�9HQH]XHODQ�

JRYHUQPHQW�´�DQG�WKDW�9HQH]XHOD¶V�UDWLQJV�UHIOHFW��LQ�SDUW��³FRQWLQXHG�SROLF\�DQG�SROLWLFDO�

XQFHUWDLQW\�´����:KDW�LV�PRUH��'HIHQGDQWV�LJQRUH�WKH�IDFW�WKDW�)LWFK�does�SURYLGH�D�VHSDUDWH�

ERQG�VSHFLILF�UHFRYHU\�UDWLQJ�IRU�ERQGV�UDWHG�%��RU�EHORZ��OLNH�WKH������1RWHV������See +LQPDQ�

5HSRUW���������)LWFK¶V�PHWKRGRORJ\�IRU�DVVLJQPHQW�UDWLQJV�IRU�VXFK�ERQGV�FRQVLGHUV�WKH�³OLNHO\�

UHFRYHU\�LQ�WKH�HYHQW�RI�GHIDXOW´�DV�ZHOO�DV�³WKH�TXDOLW\�DQG�DPRXQW�RI�FROODWHUDO�´����7KHUHIRUH��LW�

IROORZV�WKDW�)LWFK¶V�UHFRYHU\�UDWLQJ�IRU�WKH������1RWHV�ZRXOG�KDYH�FRQVLGHUHG�WKH�LQYDOLGLW\�ULVN�

�������������������������������������������������
���Fitch Downgrades PDVSA’s IDRs to ‘CC’��)LWFK�5DWLQJV��2FW�����������DW����DWWDFKHG�DV�([KLELW���WR�WKH�
'HFODUDWLRQ�RI�0DWWKHZ�)UHLPXWK�ILOHG�KHUHZLWK���
���Corporates Notching and Recovery Ratings Criteria Effective from 23 March 2018 to 14 October 2019��)LWFK�
5DWLQJV��0DU������������DWWDFKHG�DV�([KLELW���WR�WKH�'HFODUDWLRQ�RI�0DWWKHZ�)UHLPXWK�ILOHG�KHUHZLWK����
���Corporate Rating Criteria - Effective from 19 February 2019 to 27 March 2020��)LWFK�5DWLQJV��)HE�����������
�DWWDFKHG�DV�([KLELW����WR�WKH�'HFODUDWLRQ�RI�0DWWKHZ�)UHLPXWK�ILOHG�KHUHZLWK���
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RI�FROODWHUDO�DVVRFLDWHG�ZLWK�WKH�1RWHV��ZKLFK�ZRXOG�KDYH�QHJDWLYHO\�LPSDFWHG�WKH�TXDOLW\�DQG�

DPRXQW�RI�FROODWHUDO�OLNHO\�WR�EH�UHFRYHUDEOH��DV�0U��+LQPDQ�RSLQHV��

)LQDOO\��'HIHQGDQWV�GLVSXWH�0U��+LQPDQ¶V�RSLQLRQ�WKDW�WKH�LQYDOLGLW\�ULVN�DFFRXQWV�IRU�

LQYHVWRUV¶�WHSLG�UHVSRQVH�WR�WKH�([FKDQJH�2IIHU��FODLPLQJ�WKDW�WKLV�RSLQLRQ�LV�VSHFXODWLYH�DQG�

XQUHOLDEOH����'2%�DW�������0U��+LQPDQ�RSLQHV�WKDW�WKH�IDFW�WKDW�RQO\�����RI�WKH������1RWHV¶�

RXWVWDQGLQJ�SULQFLSDO�ZDV�WHQGHUHG�LQ�WKH�([FKDQJH�2IIHU�³LV�FRQVLVWHQW�ZLWK�WKH�ILQGLQJ�WKDW�

LQYHVWRUV�KDG�IDFWRUHG�LQ�LQYDOLGLW\�ULVN�DVVRFLDWHG�ZLWK�WKH�&,7*2�&ROODWHUDO�´���+LQPDQ�5HSRUW�

��������7KLV�FRQFOXVLRQ�LV�QRW�VSHFXODWLYH��EXW�UDWKHU��LV�EDVHG�XSRQ�KLV�H[WHQVLYH�H[SHULHQFH�ZLWK�

HPHUJLQJ�PDUNHW�GHEW�LQVWUXPHQWV��RI�ZKLFK�'HIHQGDQWV¶�H[SHUW��3URIHVVRU�3RU]HFDQVNL��DSSHDUV�

WR�KDYH�QRQH��DV�ZHOO�DV�DFDGHPLF�VWXGLHV�WKDW�GHPRQVWUDWH�WKDW�³SDUWLFLSDWLRQ�UDWHV�LQ�VRYHUHLJQ�

UHVWUXFWXULQJV�W\SLFDOO\�UDQJH�IURP�����WR������´���+LQPDQ�5HSRUW���������'HIHQGDQWV¶�FODLP�

WKDW�³WKHUH�DUH�QXPHURXV�UHDVRQV�ZK\�LQYHVWRUV�PLJKW�GHFOLQH�WR�SDUWLFLSDWH´�LQ�WKH�([FKDQJH�

³ZKLFK�WKH�+LQPDQ�5HSRUW�LJQRUHV´�LV�PLVOHDGLQJ����'2%�DW�������7KH�UHDVRQV�RWKHU�WKDQ�

LQYDOLGLW\�ULVN�WKDW�FDXVH�VRPH�LQYHVWRUV�QRW�WR�SDUWLFLSDWH�LQ�D�ERQG�H[FKDQJH�DUH�ZHOO�NQRZQ�

DQG�QRW�XQLTXH�WR�WKH�([FKDQJH�2IIHU��DQG�WKXV�ZRXOG�KDYH�EHHQ�LQFOXGHG�LQ�WKH�DFDGHPLF�

VWXGLHV�DQDO\]HG�E\�0U��+LQPDQ���7KHUHIRUH��0U��+LQPDQ¶V�FRPSDULVRQ�RI�WKH�SDUWLFLSDWLRQ�UDWH�

LQ�WKH�([FKDQJH�ZLWK�WKH�W\SLFDO�SDUWLFLSDWLRQ�UDWH�UHSRUWHG�LQ�WKHVH�DFDGHPLF�VWXGLHV�DOUHDG\�

DFFRXQWV�IRU�WKHVH�DOWHUQDWLYH�UHDVRQV�WKDW�LQYHVWRUV�PLJKW�QRW�SDUWLFLSDWH���,QGHHG��ZKLOH�0U��

+LQPDQ¶V�RSLQLRQ�LV�EDVHG�RQ�ULJRURXV�DFDGHPLF�VWXGLHV�DQG�QXPHURXV�DQDO\VW�UHSRUWV���see

+LQPDQ�5HSRUW�����������Q�����±������3URIHVVRU�3RU]HFDQVNL¶V�FODLP�WKDW�³WKH�ORZ�SDUWLFLSDWLRQ�

UDWH�VKRXOG�EH�LQWHUSUHWHG�DV�HYLGHQFH�WKDW�PDQ\�LQYHVWRUV�FRQFOXGHG�WKDW�WKH�WHUPV�RI�WKH�

H[FKDQJH�ZHUH�QRW�DV�DWWUDFWLYH�DV�WKH�DOWHUQDWLYH�RI�NHHSLQJ�WKHLU������1RWHV�´��3RU]HFDQVNL�

5HEXWWDO�5HSRUW��������LV�VLPSO\�ipse dixit���+H�RIIHUV�QR�VXSSRUW�IRU�WKLV�VWDWHPHQW��QRU�FRXOG�KH����
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0U��+LQPDQ¶V�RSLQLRQ�LV�DGPLVVLEOH��QRWZLWKVWDQGLQJ�WKDW�'HIHQGDQWV�SRLQW�WR�RWKHU�

IDFWRUV�WKDW�PD\��RU�PD\�QRW��KDYH�LPSDFWHG�LQYHVWRUV¶�GHFLVLRQ�QRW�WR�SDUWLFLSDWH�LQ�WKH�

([FKDQJH�2IIHU��EHFDXVH�³D�IDLOXUH�WR�UXOH�RXW�DOWHUQDWLYH�FDXVHV�LV�QRW�GHWHUPLQDWLYH�RI�

DGPLVVLELOLW\�RI�HYLGHQFH�EXW�JRHV�WR�ZHLJKW>�@´��Figueroa������)��6XSS���G�DW������see also 

Golod������)��6XSS��DW������Int’l Healthcare Exch.������)��6XSS���G�DW������������

,,�� 05��+,10$1¶6�23,1,216�7+$7�3/$,17,))6�:(5(�127�(15,&+('�$1'�
7+$7������127(+2/'(56�5(&(,9('�025(�9$/8(�7+$1�7+(,5�&267�
2)�,19(670(17�$5(�$'0,66,%/(��

$�� 0U��+LQPDQ¶V�2SLQLRQ�WKDW�3ODLQWLIIV�ZHUH�1RW�(QULFKHG�E\�WKH�([FKDQJH�
2IIHU�LV�5HOHYDQW�DQG�5HOLDEOH��

'HIHQGDQWV�FRQWHQG�WKDW�0U��+LQPDQ¶V�RSLQLRQ�WKDW�WKH�([FKDQJH�2IIHU�GLG�QRW�HQULFK�

3'96$�EHFDXVH�WKH�WHUPV�RI�WKH�([FKDQJH�JDYH�3'96$�RQO\�³PRGHVW��VKRUW�WHUP�GHEW�UHOLHI´�

LQ�H[FKDQJH�IRU�³VLJQLILFDQWO\�JUHDWHU�SULQFLSDO�DQG�LQWHUHVW�SD\PHQWV�WKURXJK������´��+LQPDQ�

5HSRUW������±�����LV�LQDGPLVVLEOH�EHFDXVH�LW�LV�³EDVHG�HQWLUHO\�RQ�KLV�VD\�VR�DQG�HPSOR\V�QR�

PHWKRGRORJ\�WR�REMHFWLYHO\�HYDOXDWH�RU�TXDQWLI\�WKH�UHODWLYH�EHQHILWV�DQG�FRVWV�WR�3'96$�XQGHU�

WKH�([FKDQJH�2IIHU�´���'2%�DW�������'HIHQGDQWV�DUH�PLVWDNHQ���0U��+LQPDQ¶V�RSLQLRQ�LV�EDVHG�

RQ�D�FRPSDULVRQ�RI�WKH�([FKDQJH�2IIHU¶V�WHUPV�WR�WKRVH�RI�RWKHU�GHEW�UHVWUXFWXULQJV�DQDO\]HG�LQ�

DFDGHPLF�VWXGLHV����+LQPDQ�5HSRUW������±������7KHVH�VWXGLHV�VXSSRUW�0U��+LQPDQ¶V�FRQFOXVLRQ�

WKDW�WKH�FRPELQDWLRQ�RI�D�IDFH�YDOXH�SUHPLXP��LQFUHDVH�LQ�FRXSRQ�UDWH��DQG�VKRUW�WHUP�PDWXULW\�

H[WHQVLRQ�ZDV�XQXVXDOO\�IDYRUDEOH�WR�LQYHVWRUV�LQ�D�VRYHUHLJQ��RU�VWDWH�RZQHG�HQWHUSULVH��GHEW�

UHVWUXFWXULQJ��� �

�

�

�

��
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'HIHQGDQWV�QH[W�FRQWHQG�WKDW�0U��+LQPDQ¶V�HQULFKPHQW�DQDO\VLV�IDLOV�Daubert¶V�³ILW´�

UHTXLUHPHQW�EHFDXVH�³>R@QO\�LI�WKH�&RXUW�ILQGV�WKDW�WKH������1RWHV�DUH�XQHQIRUFHDEOH�ZLOO�WKH�

7UXVWHH�DQG�&ROODWHUDO�$JHQW�VHHN�GLVJRUJHPHQW��UHVWLWXWLRQ��DQG�RWKHU�TXDVL�FRQWUDFW�UHPHGLHV�

WKURXJK�XQMXVW�HQULFKPHQW�DQG�TXDQWXP�PHUXLW�FRXQWHUFODLPV�´�DQG�WKDW�LQ�WKDW�VFHQDULR�

³3'96$�ZLOO�DYRLG�LWV�ILQDO�SD\PHQWV�RI�SULQFLSDO�DQG�LQWHUHVW��DQG�LW�ZLOO�FHUWDLQO\�KDYH�EHHQ�

µHQULFKHG�¶�\HW�WKH�+LQPDQ�5HSRUW�GRHV�QRW�DGGUHVV�WKLV�FLUFXPVWDQFH�´���'2%�DW�������$V�DQ�

LQLWLDO�PDWWHU��'HIHQGDQWV�FLWH�QR�DXWKRULW\��OHJDO�RU�IDFWXDO��IRU�WKH�SURSRVLWLRQ�WKDW�3'96$�ZLOO�

³FHUWDLQO\�KDYH�EHHQ�µHQULFKHG¶´�LI�WKH������1RWHV�DUH�GHHPHG�LQYDOLG���0RUH�LPSRUWDQWO\��0U��

+LQPDQ¶V�DQDO\VLV�GHPRQVWUDWHV�WKDW��HYHQ�DVVXPLQJ�3ODLQWLIIV�ZHUH�VRPHKRZ�HQULFKHG��VXFK�

HQULFKPHQW�GLG�QRW�FRPH�DW�WKH�H[SHQVH�RI�H[FKDQJLQJ�LQYHVWRUV²D�QHFHVVDU\�HOHPHQW�RI�DQ\�

XQMXVW�HQULFKPHQW�FODLP���See Briarpatch Ltd. v. Phoenix Pictures, Inc.������)��G������������G�

&LU���������³7KH�EDVLF�HOHPHQWV�RI�DQ�XQMXVW�HQULFKPHQW�FODLP�LQ�1HZ�<RUN�UHTXLUH�SURRI�WKDW�

����GHIHQGDQW�ZDV�HQULFKHG������DW�SODLQWLII¶V�H[SHQVH��DQG�����HTXLW\�DQG�JRRG�FRQVFLHQFH�

PLOLWDWH�DJDLQVW�SHUPLWWLQJ�GHIHQGDQW�WR�UHWDLQ�ZKDW�SODLQWLII�LV�VHHNLQJ�WR�UHFRYHU�´���

6SHFLILFDOO\��0U��+LQPDQ¶V�DQDO\VLV�GHPRQVWUDWHV�WKDW��FRXQWLQJ�RQO\�LQWHUHVW�DQG�

SULQFLSDO�SD\PHQWV�UHFHLYHG�E\�H[FKDQJLQJ�QRWHKROGHUV�DW�WKH�GDWH�RI�KLV�UHSRUW��DQG�QRW�

FRXQWLQJ�WKH�PDUNHW�YDOXH�RI�WKH������1RWHV���WKH�YDOXH�UHFHLYHG�IRU������1RWHV�SXUFKDVHG�DW�

LVVXDQFH�HTXDOV������DQG������RI�LQYHVWRUV¶�SXUFKDVH�FRVW�RI�WKH�$SULO������1RWHV�DQG�WKH�

1RYHPEHU������1RWHV��UHVSHFWLYHO\����See +LQPDQ�5HSRUW�������E������E���)LJXUH��$����3XW�

GLIIHUHQWO\��WKHVH�H[FKDQJLQJ�LQYHVWRUV�KDYH�already�UHFHLYHG�VXEVWDQWLDO�SRVLWLYH�UHWXUQV�RQ�WKHLU�

LQYHVWPHQW, even if the present-day value of the 2020 Notes were zero���6LPLODUO\��IRU������1RWHV�

SXUFKDVHG�GXULQJ�WKH�([FKDQJH�2IIHU�ZLQGRZ��WKH�YDOXH�UHFHLYHG�HTXDOV�QR�OHVV�WKDQ�����RI�

LQYHVWRUV¶�SXUFKDVH�FRVW����See�+LQPDQ�5HSRUW�������E������E���)LJXUH��%����
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)LQDOO\��'HIHQGDQWV¶�FRQWHQWLRQ�WKDW�0U��+LQPDQ¶V�HQULFKPHQW�DQDO\VLV�LV�LQDGPLVVLEOH�

EHFDXVH�³LI�WKH������1RWHV�DUH�HQIRUFHG��WKH�TXHVWLRQ�RI�HQULFKPHQW�LV�LUUHOHYDQW��EHFDXVH�

UHPHGLHV�ZLOO�EH�GLFWDWHG�E\�WKH�UHOHYDQW�FRQWUDFWV�´��'2%�DW������REYLRXVO\�SXWV�WKH�FDUW�ZHOO�

EHIRUH�WKH�KRUVH���5HJDUGOHVV��H[SHUW�WHVWLPRQ\�LV�DGPLVVLEOH�LI�LW�EHDUV�XSRQ�D�SDUW\¶V�

FRXQWHUFODLPV��DV�0U��+LQPDQ¶V�WHVWLPRQ\�GRHV�KHUH���See Bensen�������:/���������DW���

�DGPLWWLQJ�H[SHUW�WHVWLPRQ\�ZKHUH�LW�ZDV�³UHOHYDQW�WR�WKH�FRXQWHUFODLPV�´�LQFOXGLQJ�D�

FRXQWHUFODLP�IRU�XQMXVW�HQULFKPHQW����������������

%�� 0U��+LQPDQ¶V�2SLQLRQ�WKDW�([FKDQJLQJ�,QYHVWRUV�'LG�1RW�/RVH�0RQH\�LV�
5HOHYDQW�DQG�5HOLDEOH��

'HIHQGDQWV�DVVHUW�WKDW�0U��+LQPDQ¶V�RSLQLRQ�WKDW�H[FKDQJLQJ�LQYHVWRUV�KDYH�QRW�ORVW�

PRQH\�E\�YLUWXH�RI�WKH�([FKDQJH�2IIHU�VKRXOG�EH�H[FOXGHG�EHFDXVH�LW�LV�³LUUHOHYDQW�WR�DQ\�OHJDO�

WKHRU\�RI�GDPDJHV�DW�LVVXH�LQ�WKLV�FDVH�´���'2%�DW�������$JDLQ��'HIHQGDQWV�DUH�ZURQJ���0U��

+LQPDQ�LV�QRW�RIIHUHG�DV�DQ�H[SHUW�RQ�GDPDJHV��DQG�KH�GRHV�QRW�RSLQH�RQ�WKH�DSSURSULDWH�DPRXQW�

RI�GDPDJHV��LI�DQ\��DYDLODEOH�WR�'HIHQGDQWV���5DWKHU��DV�GLVFXVVHG�DERYH��0U��+LQPDQ¶V�DQDO\VLV�

LV�GLUHFWO\�UHOHYDQW�WR�ZKHWKHU�DQ\�SXUSRUWHG�HQULFKPHQW�RQ�WKH�SDUW�RI�3ODLQWLIIV�FDPH�DW�WKH�

H[SHQVH�RI�H[FKDQJLQJ�QRWHKROGHUV���See Briarpatch������)��G�DW������

'HIHQGDQWV�DOVR�FODLP�WKDW�0U��+LQPDQ¶V�RSLQLRQ�RQ�WKLV�SRLQW�LV�LUUHOHYDQW�LI�WKH������

1RWHV�DUH�GHHPHG�LQYDOLG�EHFDXVH�³KH�LQFOXGHV�LQ�KLV�DULWKPHWLF�WKH�PDUNHW�YDOXH�RI�WKH������

1RWHV�DV�RI�WKH�GDWH�RI�KLV�UHSRUW�´���'2%�DW�������'HIHQGDQWV�PLVOHDGLQJO\�RPLW�KDOI�RI�0U��

+LQPDQ¶V�DQDO\VLV���$OWKRXJK�0U��+LQPDQ�GRHV�LQFOXGH�WKH�PDUNHW�YDOXH�RI�WKH������1RWHV�LQ�

VRPH�RI�KLV�FDOFXODWLRQV��KH�DOVR�VHSDUDWHO\�FDOFXODWHV�WKH�YDOXH�UHFHLYHG�E\�H[FKDQJLQJ�

QRWHKROGHUV�VROHO\�LQ�WKH�IRUP�RI�FDVK�IORZV��SULQFLSDO�SOXV�LQWHUHVW�SD\PHQWV��WKURXJK�WKH�GDWH�

RI�KLV�UHSRUW��i.e���QRW�FRXQWLQJ�WKH�PDUNHW�YDOXH�RI�WKH������1RWHV�����See +LQPDQ�5HSRUW����

���E������E������E������E�����$V�H[SODLQHG�DERYH��WKHVH�FDOFXODWLRQV�VKRZ�WKDW�KROGHUV�ZKR�
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SXUFKDVHG�WKHLU������1RWHV�DW�LVVXDQFH�DQG�WHQGHUHG�LQWR�WKH�([FKDQJH�UHFHLYHG�FDVK�IORZV�

HTXDOLQJ������DQG������RI�WKHLU�LQYHVWPHQW�FRVW��IRU�WKH�$SULO������DQG�1RYHPEHU������

1RWHV��UHVSHFWLYHO\�����Id��������E������E�����,QYHVWRUV�ZKR�SXUFKDVHG�DQG�WHQGHUHG������1RWHV�

GXULQJ�WKH�([FKDQJH�2IIHU�:LQGRZ�UHFHLYHG�FDVK�IORZV�HTXDOLQJ�����DQG�����RI�WKHLU�

LQYHVWPHQW�FRVW��IRU�WKH�$SULO������DQG�1RYHPEHU������1RWHV��UHVSHFWLYHO\�����Id��������E���

���E�����6LPLODUO\��0U��+LQPDQ¶V�DGGLWLRQDO�DQDO\VLV�RI�WKH�QRWHKROGHUV¶�UHWXUQ�ZKLFK�IDFWRUV�LQ�

WKH�PDUNHW�YDOXH�RI�WKH������1RWHV�SRVW�GHIDXOW�LV�UHOHYDQW�WR�RQH�SRVVLEOH�VFHQDULR�ZKHUH�WKH�

3OHGJH�LV�IRXQG�WR�EH�LQYDOLG��\HW�WKH������1RWHV�WKHPVHOYHV�DUH�IRXQG�WR�EH�YDOLG���,W�ZRXOG�EH�

LQFRUUHFW�WR�DVVXPH�WKDW�WKH������1RWHV�ZRXOG�EH�ZRUWKOHVV�LQ�VXFK�D�VFHQDULR��EHFDXVH�HYHQ�

XQVHFXUHG�3'96$�QRWHV�WUDGHG�DW�SRVLWLYH�SULFHV�HYHQ�DIWHU�WKH\�KDG�GHIDXOWHG����

,I�DQ\WKLQJ��'HIHQGDQWV¶�DWWHPSWV�WR�FRQWHVW�0U��+LQPDQ¶V�FRQFOXVLRQV�E\�SURIIHULQJ�

WKHLU�RZQ�H[SHUW�WR�SXW�IRUZDUG�FRQIOLFWLQJ�RSLQLRQV�RQO\�VHUYH�WR�GHPRQVWUDWH�WKDW�WKHLU�PRWLRQ�

IRU�VXPPDU\�MXGJPHQW�VKRXOG�EH�GHQLHG��

&21&/86,21�

$FFRUGLQJO\��WKLV�&RXUW�VKRXOG�GHQ\�'HIHQGDQWV¶�0RWLRQ�WR�([FOXGH�WKH�([SHUW�

7HVWLPRQ\�RI�'DYLG�&��+LQPDQ�� �
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'DWHG��1HZ�<RUN��1HZ�<RUN�
-XQH���������� � � 5HVSHFWIXOO\�VXEPLWWHG��

/s/ Kurt W. Hansson  
.XUW�:��+DQVVRQ�
-DPHV�5��%OLVV�
-DPHV�%��:RUWKLQJWRQ�
�
3$8/�+$67,1*6�//3�
����3DUN�$YHQXH�
1HZ�<RUN��1HZ�<RUN�������
7HOHSKRQH�����������������
)DFVLPLOH�����������������
NXUWKDQVVRQ#SDXOKDVWLQJV�FRP�
MDPHVEOLVV#SDXOKDVWLQJV�FRP�
MDPHVZRUWKLQJWRQ#SDXOKDVWLQJV�FRP�

Attorneys for Plaintiffs and Counterclaim 
Defendants Petróleos de Venezuela, S.A. and 
PDVSA Petróleo, S.A. 

/s/ Jeffrey B. Korn �
-HIIUH\�%��.RUQ�
0LFKDHO�*RWWOLHE�
0DWWKHZ�)UHLPXWK�
1LFKRODV�5HGGLFN�
&ROH�6��0DWKHZV�
�
:,//.,(�)$55�	�*$//$*+(5�//3�
����6HYHQWK�$YHQXH�
1HZ�<RUN��1<��������
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Attorneys for Plaintiff and Counterclaim Defendant 
PDV Holding, Inc.�
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